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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 162 
(T.D. 82-89) 


Summary Forfeiture: Controlled Substances 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim Regulation. 


SUMMARY: This document amends the Customs Regulations to 
provide that: (1) certain seized controlled substances which are im- 
ported into the United States without the proper entry documenta- 
tion may be declared as summarily forfeited to the United States; 
and (2) such seized controlled substances may, upon the direction of 
the appropriate Customs officer, be immediately disposed of in a 
proper manner and pursuant to existing disposal procedures. These 
amendments are being made to alleviate the unnecessary and 
costly storage of large quantities of controlled substances for three 
weeks. Such substances have been illegally imported or attempted 
to be imported into the United States, and, under present regula- 
tions, are required to be stored for three weeks, until public notice 
of their impending summary forfeiture is provided by Customs. 


EFFECTIVE DATE: May 11, 1982. 


COMMENTS: These amendments are being published as interim 
regulations, effective on (date of publication in the Federal Regis- 
ter). However, written comments received within 30 days of the 
date of publication will be considered in determining whether any 


changes to the regulations are required before permanent rules are 
published. 


FOR FURTHER INFORMATION CONTACT: Steven L. Basha, 
Office of the Chief Counsel, U.S. Customs Service, 1301 Constitu- 
tion Avenue NW., Washington, D.C. 20229 (202-566-2482); or David 
Goldfarb, Assistant Regional Counsel, U.S. Customs Service, 99 S.E. 
5th Street, Miami, Florida, 33131 (805-350-4321). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


During the last few years, Customs has found it increasingly dif- 
ficult to adequately store and safeguard controlled substances that 
have been seized for violation of drug and/or customs laws. Under 
present section 162.45, Customs Regulations (19 CFR 162.45), Cus- 
toms is required to retain seized drugs for at lesct three weeks, 
during which time notice of their impending summary forfeiture 
under the customs laws is given. This three week retention provi- 
sion necessitates the storage of these items in secure areas because 
of their illicit value and often dangerous propensities. The problem 
of storage and security of seized drugs has become acute in Cus- 
toms regions that have large scale drug smuggling activity. For ex- 
ample, the Miami, Florida, Customs Region (Region IV) alone 
seized over 3,400,000 pounds of marihuana in Fiscal Year 1981. The 
cost to the Government in providing secure storage for such large 
quantities of drugs has become excessive. Additionally, the storage 
of large quantities of these items often interferes with the efficient 
operation of other Customs business. 

The Controlled Substances Act (21 U.S.C. 801, et seg.) and the 
Controlled Substances Import and Export Act (21 U.S.C. 951 et 
seq.), deem illegally imported Schedule I drugs (as defined in 21 
U.S.C. 802(6) and 812) to be contraband that is summarily forfeited 
to the United States (21 U.S.C. 881(f), 965). The Supreme Court has 
held that contraband is not required to be returned to the person 
from whom it is seized. Trupiano v. United States, 334 U.S. 699, 710 
(1948); United States v. Jeffers, 342 U.S. 48, 53 (1951). Accordingly, 
because illegally imported Schedule I substances are summarily 
forfeited to the United States upon seizure, there is no purpose 
served in storing such substances, or notifying the public of Cus- 
toms intention to dispose of such substances (pursuant to section 
162.45). The public notice provision of section 162.45 is included in 
the regulations for the benefit of those parties who might have a 
legitimate interest in seized property, and who might wish to file a 
claim for such property pursuant to section 162.47, Customs Regu- 
lations (19 CFR 162.47). The fact that seized Schedule I drugs are 
deemed contraband (i.e., summarily forfeited to the Government) 
precludes any claim under section 162.47. To the best knowledge of 
Customs, no claim for property subject to summary forfeiture 
under section 162.47 has ever been filed with respect to seized 
Schedule I drugs. 


COMMENTS 


Before adopting these regulations as permanent rules, considera- 
tion will be given to any written comments timely submitted to the 
Commissioner of Customs. Comments submitted will be available 
for public inspection in accordance with section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on normal business days between 
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the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control 
Branch, Customs Service Headquarters, Room 2426, 1301 Constitu- 
tion Avenue NW., Washington, D.C. 20229. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


An acute storage problem associated with large quantity seizures 
of controlled substances has arisen and poses security risks, is ex- 
pensive, and interferes with normal Customs business. The prob- 
lem is particularly acute in Customs Region IV (Miami, Florida) 
due to the continuous number of large quantity drug seizures ef- 
fected there. Because of these factors, and because 21 U.S.C. 881(f), 
965, deem illegally imported Schedule I, controlled substances to be 
contraband, which is summarily forfeited to the United States, it 
has been determined that pursuant to 5 U.S.C. 553(b)(B), notice and 
public procedure are impracticable, unnecessary, and contrary to 
the public interest. Accordingly, pursuant to 5 U.S.C. 553(d\(3), good 
cause exists for dispensing with a delayed effective date. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to these amendments because the rules will not 
have a significant economic impact on a substantial number of 
small entities. The amendments are not expected to; have signifi- 
cant secondary or incidental effects on a substantial number of 
small entities; impose, or otherwise cause, a significant increase in 
the reporting, recordkeeping or other compliance burdens on a sub- 
stantial number of small entities; or generate significant interest 
or attention from entities through comments, either formal or in- 
formal. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the rules 
will not have a significant economic impact on a substantial 
number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Robert J. Pisani, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U‘S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Part 162—RECORDKEEPING, INSPECTION, SEARCH, AND SEIZURE 


1. The sections heading and paragraph (b) of section 162.45, Cus- 
toms Regulations (19 CFR 162.45(b)), is amended to read as follows: 
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162.45 Summary forfeiture where value not over $10,000: 
Property other than Schedule I controlled substances. Notice 
of seizure and sale. 


* * * * * * * 


(b) Publication. 

(i) If the appraised value of any property in one seizure 
from one person other than Schedule I controlled sub- 
stances (as defined in 21 U.S.C. 802(6)) exceeds $250, the 
notice shall be published in a newspaper of general circu- 
lation in the Customs district and the judicial district in 
which the property was seized for at least three successive 
weeks. 

(ii) In all other cases, except for Schedule I controlled 
substances (see 162.45a), the notice shall be published by 
posting in a conspicuous place accessible to the public in 
the customhouse nearest the place of seizure and in the 
customhouse at the headquarters port for the Customs dis- 
trict, with the date of posting noted thereon, and shall be 
kept posted for at least three successive weeks. Articles of 
small value of the same class or kind included in two or 
more seizures shall be advertised as one unit. 


* * * * * * * 


2. Part 162, Customs Regulations (19 CFR Part 162), is amended 
by adding a new section 162.45a, to read as follows: 


162.45a Summary forfeiture of Schedule I controlled sub- 
stances. 


The Controlled Substances Act (84 Stat. 1242, 21 U.S.C. 801) 
provides that all controlled substances in Schedule I (as de- 
fined in 21 U.S.C. 802(6) and 812) that are possessed, trans- 
ferred, sold, or offered for sale in violation of the Act shall be 
deemed contraband and seized and summarily forfeited to the 
United States. (21 U.S.C. 881(f)). By reference, the Controlled 
Substances Import and Export Act (21 U.S.C. 951) incorporates 
this contraband forfeiture provision. See 21 U.S.C. 965. Accord- 
ingly, in the case of a seizure of Schedule I controlled sub- 
stances, the appropriate Regional Commissioner of Customs 
shall contact the appropriate Drug Enforcement Administra- 
tion official responsible for issuing permits authorizing the im- 
portation of such substances (see 21 CFR 1312). If upon inquiry 
the Regional Commissioner or his designee is notified that no 
permit for lawful importation has been issued, he shall declare 
the seized substances contraband and forfeited pursuant to 21 
U.S.C. 881(f). Inasmuch as such substances are deemed contra- 
band, the notice procedures set forth in section 162.45 are inap- 
plicable to the disposition of Schedule I substances. 


3. Section 162.63, Customs Regulations (19 CFR 162.63), is amend- 
ed to read as follows: 
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162.63 Arrests and seizures. 

Arrests and seizures under the Controlled Substances Act (84 
Stat. 1242, 21 U.S.C. 801), and the Controlled Substances 
Import and Export Act (84 Stat. 1285, 21 U.S.C. 951), shall be 
handled in the same manner as other Customs arrests and sei- 
zures. However, Schedule I controlled substances (as defined in 
21 U.S.C. 802(6) and 812) imported contrary to law shall be 
seized and forfeited in the manner provided in the Controlled 
Substances Act (21 U.S.C. 881(f)). See section 162.45a. 


(Sec. 511(d), 1016, 84 Stat. 1277, 1291; 21 U.S.C. 881(d), 966) 
(R.S. 251, as amended, sec. 624, Stat. 722, as amended, 728, as amended, 759 (19 
U.S.C. 66, 1624).) 


WILLIAM VON RAAB, 
Commissioner of Customs. 
Approved: March 22, 1982. 
Rosert E. Powis, 
Assistant Secretary of the Treasury 
(Acting) 


[Published in the Federal Register, May 14, 1982 (47 FR 20753] 


19 CFR Part 19 
(T.D. 82-90) 


Customs Regulations Amendment Relating to Imported Smelted 
or Refined Products Containing Metal 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
simplify the reporting requirements relating to the amount of duti- 
able metal in imported smelted or refined products. Customs be- 
lieves the revenue is amply protected without requiring that smelt- 
ed or refined products containing dutiable metal be described in 
the warehouse withdrawal and delivery permit. Further, paper- 
work and a reporting burden is reduced by the amendment. 


EFFECTIVE DATE: May 14, 1982. 


FOR FURTHER INFORMATION CONTACT: William Rosoff, Car- 
riers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229 (202-566-5865). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Imported metal-bearing materials may be entered into a bonded 
smelting or refining warehouse in the United States without the 
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payment of duties and smelted or refined, or both, together with 
other metal-bearing materials of domestic or foreign origin. 

Upon the withdrawal for consumption of metal so smelted or re- 
fined, or both, duty is collected on the quantity of metal contained 
in the imported metal-bearing materials. In order to aid in deter- 
mining the amount of duty to be paid, section 19.18(b), Customs 
Regulations (19 CFR 19.18(b)), provides that the warehouse with- 
drawal and delivery permit shall (1) describe the smelted or refined 
products to be withdrawn in terms of the condition in which they 
will be when released from Customs custody upon presentation of 
the delivery permit; (2) state the estimated amount of the dutiable 
metal contained in the products; and (3) the warehouse withdrawal 
shall specify the applicable wastage. 

Customs has determined that the revenue is amply protected 
without requiring a description of the smelted or refined products 
containing dutiable meta! in the warehouse withdrawal and deliv- 
ery permit. The deletion of this requirement reduces paperwork 
and the reporting burden for those who must file the warehouse 
withdrawal and delivery permits and yet continues to provide ade- 
quate protection of the revenue. Accordingly, a notice of proposed 
rulemaking proposing to delete this requirement was published in 
the Federal Register on October 1, 1981 (46 FR 48238). Only one 
comment was received in response to the notice and this comment, 
while in favor of the proposal was non-substantive. Accordingly, 


after further review of this matter, the proposal is adopted as pub- 
lished in the notice of proposed rulemaking. 


INAPPLICABILITY OF DELAYED EFFECTIVE DATE 


Because the subject matter of this document does not constitute 
a departure from established policy, only slightly modifies an exist- 
ing procedure, and confers a benefit on the public through a re- 
duced reporting requirement, pursuant to 5 U.S.C. 553(d)(1) a de- 
layed effective date is not required. 


EXECUTIVE ORDER 12291 


This proposed amendment is not a “major” regulation as defined 
in section 1(b) of E.O. 12291. Accordingly, a regulatory impact anal- 
ysis is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604), 
are not applicable to this regulation because publication of a notice 
of proposed rulemaking was not required by the Administrative 
Procedure Act (5 U.S.C. 551 et seg.), or any other law. 
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DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, other Customs personnel participated 
in its development. 


AMENDMENT TO THE REGULATIONS 


Part 19, Customs Regulations (19 CFR Part 19), is amended as set 
forth below. 
WILLIAM T. ARCHEY, 
Deputy Commissioner of Customs. 
Approved: April 12, 1982. 
JOHN M. WALKER, Jr. 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 14, 1982 (47 FR 20753)] 


Part 19—Customs WAREHOUSES, CONTAINER STATIONS AND 
CONTROL OF MERCHANDISE THEREIN 


Section 19.18(b), Customs Regulations (19 CFR 19.18(b)), is amend- 

ed by revising the fourth sentence of the section to read as follows: 

19.18 Smelting and refining; allowance for wastage; with- 
drawal for consumption. 


* * * * * * * 


(b) * * * The warehouse withdrawal and delivery permit 
shall state the estimated amount of the dutiable metal con- 
tained ix the products, and the warehouse withdrawal shall 
specify the applicable wastage. * * * R.S. 251, as amended, sec- 
— 312, 624, 46 Stat. 692, as amended, 759 (19 U.S.C. 66, 1312, 
1624). 


19 CFR Part 10 
(T.D. 82-91) 


SUPPLIES AND EQUIPMENT FOR AIRCRAFT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
add the People’s Republic of China to the list of countries whose 
aircraft are exempt from the payment of customs duties and inter- 
nal-revenue taxes on supplies and equipment withdrawn from Cus- 
toms or Internal Revenue custody for use by the aircraft in certain 
circumstances. In accordance with a request from the Department 
of State, Taiwan Desk, the designation for the People’s Republic of 


371-925 0 - 82 - 2 
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China will appear as “China” and the present designation for the 
Republic of China will appear as “Taiwan.” 

It has been determined that the Government of the People’s Re- 
public of China allows substantially reciprocal privileges to United 
States-registered aircraft engaged in foreign trade. Based on this 
determination, a reciprocal exemption from duties and taxes has 
been granted to aircraft registered in the People’s Republic of 
China. 


EFFECTIVE DATE: This exemption became effective on Septem- 
ber 17, 1980. 


FOR FURTHER INFORMATION CONTACT: Samuel Orandle, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229 (202-566- 
5778). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Sections 309 and 317, Tariff Act of 1930, as amended (19 U.S.C. 
1309, 1317), provide that foreign-registered aircraft engaged in for- 
eign trade may withdraw articles of foreign or domestic origin from 
Customs or Internal Revenue custody without the payment of cus- 
toms duties and/or internal-revenue taxes, for use as supplies (in- 
cluding equipment), ground equipment, maintenance, or repair of 
the aircraft. This privilege is granted if the Secretary of Commerce 
finds, and advises the Secretary of the Treasury, that the country 
in which the foreign aircraft is registered allows substantially re- 
ciprocal privileges to United States-registered aircraft. Section 
10.59(f), Customs Regulations (19 CFR 10.59(f)), lists those countries 
whose aircraft have been found to be entitled to these privileges. 

In accordance with 19 U.S.C. 13809(d), the Assistant Secretary of 
Commerce for International Economic Policy, to whom the authori- 
ty was delegated by the Secretary of Commerce (45 FR 11862, Feb- 
ruary 22, 1980), has found and by letter dated May 13, 1981, has 
advised the Secretary of the Treasury, that effective September 17, 
1980, the Government of the People’s Republic of China allows 
privileges substantially reciprocal to those provided in 19 U.S.C. 
1309 and 1317 to United States-registered aircraft engaged in for- 
eign trade. Corresponding privileges accordingly are extended to 
aircraft registered in the People’s Republic of China and engaged 
in foreign trade, effective as of September 17, 1980. 

Therefore, section 10.59(f) is being amended to add the People’s 
Republic of China to the list of countries contained therein (effec- 
tive September 17, 1980). In accordance with a request from the De- 
partment of State, Taiwan Desk, the designation for the People’s 
Republic of China will appear as “China” and the present designa- 
tion for the Republic of China will appear as “Taiwan” at the end 
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of the list of countries. Also, the listing of “China” is being aster- 
isked, with a footnote referring the reader to the “Taiwan”’ listing. 


AMENDMENTS TO THE REGULATIONS 


Section 10.59(), Customs Regulations (19 CFR 10.59(f)), is amend- 
ed as set forth below: 


1. By adding “China*” in the appropriate alphabetical order 
under the column headed “Country,” and “82-91” under the 
column headed “Treasury Decision(s).”’ 

2. By deleting “Republic of China” from:the column headed 
“Country,” “70-107()” from the column headed “Treasury 
Decision(s),” and “Not applicable to ground equipment.” from 
the column headed * ‘Exceptions if any, as noted—.” 

3. By adding “Taiwan” two spaces below Yugoslavia under 
the column headed “Country,” ‘“70-107(), 82-91” under the 
column headed “Treasury Decision(s),” and “Not applicable to 
ground equipment,” under the column headed “Exceptions if 
any, as noted—.” 


4. By placing ‘“‘*See also Taiwan” one space below the line at 
the end of the table in section 10.59(f). 


INAPPLICABILITY OF PuBLic NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because the subject matter of this document does not constitute 
a departure from established policy or procedures but merely an- 
nounces the granting of an exemption for which there is a statu- 
tory basis, pursuant to 5 U.S.C. 553(b\B), notice and public proce- 
dure thereon are found to be unnecessary and pursuant to 5 U.S.C. 
553(d)(1), a delayed effective date is not required. 


INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of sections 603 and 
604 of title 5, United States Code, as added by section 3 of Pub. L. 
96-354, the “Regulatory Flexibility Act.” That Act does not apply 
to any regulation such as this for which a notice of proposed rule- 
making is not required by the Administrative Procedure Act (5 
U.S.C. 551 et seq.) or any other statute. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a “major” regula- 
tion as defined in section 1(b) of E.O. 12291. Accordingly, a regula- 
tory impact analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was Robert J. Pisani, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other offices of the Cus- 
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toms Service and the Departments of Commerce and State partici- 
pated in its development. 
Dated: March 26, 1982. 
JOHN M. WALKER, dr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 14, 1982 (47 FR 20752)] 


19 CFR Part 6 
(T.D. 82-92) 


Customs Regulations Amendments Relating to Aircraft Clearance 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends Customs clearance procedures 
applicable to aircraft departing the United States for foreign terri- 
tory, to: 

1. Describe clearing the types of aircraft requiring clearance; 

2. Provide for telephonic clearance in certain circumstances; 

3. Clarify the time at which clearance documentation must be 
presented; and 

4. Modify the present requirement that an outward general dec- 
laration, as well as a cargo manifest, be filed for all outbound 
flights requiring clearance. 

The amendments, which will assist aircraft operators and Cus- 
toms to clear aircraft departing for foreign territory, are in further- 
ance of Customs continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public. 


EFFECTIVE DATE: June 14, 1982. 


FOR FURTHER INFORMATION CONTACT: Donald H. Reusch, 
Carriers, Drawback and Bonds Division (202-566-5706); Thomas J. 
Hargrove, Cargo Processing Division (202-566-5354). U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to title 49, United States Code, section 1509(c), (49 
U.S.C. 1509(c)), the Secretary of the Treasury is authorized to pro- 
vide by regulation for the application to civil aircraft of the laws 
and regulations relating to the entry and clearance of vessels. 
Under this authority, Part 6, Customs Regulations (19 CFR Part 6), 
sets forth the entry and clearance requirements for civil aircraft. 
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CLEARANCE REQUIREMENTS 


Section 6.3(c), Customs Regulations, provide, in part, that an air- 
craft departing the United States for foreign territory “carrying 
passengers for hire or merchandise, or to take aboard or discharge 
persons or merchandise anywhere outside the United States” shall 
be cleared by Customs before departure. The phrase “carrying pas- 
sengers for hire or merchandise” has been found to be ambiguous 
with respect to whether merchandise as well as passengers must be 
carried “for hire” if clearance is to be required. The phrase “to 
take aboard or discharge persons or merchandise anywhere outside 
the United States” has similarly been subject to misinterpretation 
as to whether the persons or merchandise involved must be carried 
“for hire” and as to whether the “persons” referred to must be 
“passengers,” if clearance is to be required. 

To clarify these matters, section 6.3(c) is being amended by in- 
serting “carrying, for hire, either passengers or merchandise, or 
taking aboard or discharging, for hire, either passengers or mer- 
chandise anywhere outside the United States” in place of “carrying 
passengers for hire or merchandise, or to take aboard or discharge 
persons or merchandise, anywhere outside the United States.” 

Under certain conditions, Customs has permitted aircraft depart- 
ing the United States for Canada to be cleared by a telephone call 
to Customs. It has been determined that this procedure should not 
be limited to aircraft departing for Canada. It could be used for air- 
craft departing for any foreign territory, if certain requirements 
are met. Therefore, section 6.3(c) is being amended further to pro- 
vide for telephonic clearance of aircraft departing for any foreign 
territory if the aircraft is empty, or if it is carrying only passengers 
for hire or non-commercial cargo for which shipper’s export decla- 
rations are not required. However, the request for telephonic clear- 
ance must be received by the Customs officer in charge at the air- 
port with sufficient time remaining before departure to ensure that 
Customs may undertake any necessary examination of the aircraft 
and cargo. 

In addition, certain changes to section 6.3(c) are necessary in 
order to make references therein to other sections of the CFR accu- 
rate. 


DOCUMENTS FOR CLEARANCE 


Section 6.8(a), Customs Regulations, requires the aircraft com- 
mander or other authorized person to deliver an outward general 
declaration (Customs Form 7507), a cargo manifest (Customs Form 
7509) and any required shipper’s export declarations to the Cus- 
toms officer in charge “at the time of departure” from any area 
from which clearance is required by section 6.3 or 6.5, Customs 
Regulations. For more than 10 years, Customs has authorized a 
procedure whereby aircraft proceeding to Canada, which file a 





12 CUSTOMS 


cargo mainifest containing a declaration as to the accuracy of the 
manifest, are not required to file the outward general declaration. 

Customs has reviewed this procedure and determined that it 
should not be limited to flights to Canada. It could be applied to all 
outbound flights. Therefore, section 6.8(a) is being amended to pro- 
vide, at the option of the carrier, that if the cargo manifest con- 
tains a declaration as to the truth of the manifest, an outward gen- 
eral declaration will not be required. 


TIME FOR FILING 


The requirement in section 6.8(a) that clearance documents be 
deposited ‘“‘at the time of departure” is being modified to permit 
their deposit, with the approval of the Customs officer in charge, at 
any time before departure. This amendment is being made to 
remove time constraints imposed by the phrase “at the time of de- 
parture”’ which are unnecessary for efficient Customs control. 


CONFORMING CHANGES TO SECTIONS 6.8(c) AND 6.8(d) 


Sections 6.8(c) and 6.8(d) are being amended to reflect the change 
of section 6.8(a) that an outward general declaration is not required 
for clearance when a cargo manifest with the appropriate state- 
ment is submitted. 


INAPPLICABILITY OF PUBLIC NOTICE REQUIREMENT 


Because these are technical amendments in which the public 
does not have a particular interest, and because they liberalize ex- 
isting requirements and impose no additional duty or burden on 
the public, pursuant to 5 U.S.C. 553(b)(B), notice and public proce- 
dure are unnecessary. 


EXECUTIVE ORDER 12291 


Because this will not result in a “major rule” as defined by sec- 
tion l(b) of E.O. 12291, the regulatory impact analysis and review 
prescribed by section 3 of E.O. 12291 are not required. 


INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This project is not subject to the provisions of sections 603 and 
604 of title 5, United States Code, as added by section 3 of Pub. L. 
96-354, the “Regulatory Flexibility Act,” because that Act does not 
apply to any regulation such as this for which a notice of proposed 
rulemaking is not required by the Administrative Procedure Act (5 
U.S.C. 551 et seg.) or any other statute. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
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U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Part 6, Customs Regulations (19 CFR Part 6), is amended as set 
forth below: 


Part 6—Ar1rR COMMERCE REGULATIONS 


1. Section 6.3(c) is amended by revising the first sentence and by 
adding two new sentences between the first and second sentences, 
to read as follows: 


6.3 Entry and clearance. 


* * * * * * * 


(c) Aircraft departing for foreign territory: (1) carrying, for 
hire, either passengers or merchandise; (2) taking aboard or 
discharging, for hire, either passengers or merchandise any- 
where outside the United States; or (3) carrying residue cargo 
from one area to another, shall be cleared in the area from 
which departing. Clearance may be obtained from the Customs 
officer in charge by telephone if the aircraft is departing for 
foreign territory empty, or if it is carrying only pasengers for 
hire or non-commercial cargo for which shipper’s export decla- 
rations are not required. The request for telephone clearance 
must be received by the Customs officer in charge with suffi- 
cient time remaining before departure to ensure that Customs 
may undertake any necessary examination of the aircraft and 
carvo. ***'* 

2. The present fourth sentence of section 6.3(c) is amended by 
substituting “International Trade Administration” for “Bureau of 
International Commerce,” and by substituting “part 372, Interna- 
tional Trade Administration Regulations (15 CFR 372)” for “section 
370.2 of the Export Control Regulations (15 CFR 370.2).” 

3. The present fifth sentence of section 6.3(c) is amended by sub- 
stituting “Category VIII” for “Category X.” 

4. Footnote 2 to section 6.3(c) is amended by removing the second 
sentence. 

5. Section 6.8 is amended by revising the first sentence and by 
adding two new sentences between the first and second sentences 
of paragraph (a), by adding a new sentence at the end of paragraph 
(c), and by revising paragraph (d), to read as follows: 


6.8 Documents for clearance, or for certain departures. 


(a) At the time of departure or, with Customs approval, if the 
cargo is available for inspection, at any time before departure, 
of any aircraft from any area from which clearance is required 
by section 6.3 or 6.5, the aircraft commander or an authorized 
person shall deliver to Customs an outward general declara- 
tion, a cargo manifest and any required shipper’s export decla- 
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rations for all cargo on the aircraft (and for aircraft itself, if it 
is being exported from the United States for foreign account). 
If cargo is on board the aircraft, an outward general declara- 
tion shall not be required if the following statement, signed by 
the aircraft commander or an authorized person, is on the 
cargo manifest: 

I declare that to the best of my knowledge and belief this 
manifest contains an exact and true account of all cargo on 
board this aircraft. 


(Aircraft Commander or Authorized Person). 


If no cargo is on board, an outward general declaration shall 
not be required if the following statement, signed by the air- 
craft commander or an authorized person, is on the cargo 
manifest: 

I declare that there is no cargo on board this aircraft. 


(Aircraft Commander or Authorized Person). 


x * * * * * * 


(c) * * * However, if a cargo manifest is delivered in dupli- 
cate, with the appropriate statement as provided for in para- 
graph (a) of this section, the general declaration shall not be 
required. 

(d) One copy of the general declaration for departure from 
the United States or one copy of the cargo manifest with the 
appropriate statement as provided for in paragraph (a), shall 
constitute a clearance certificate when endorsed by the Cus- 
toms officer in charge to show that clearance is granted. When 
a scheduled aircraft obtains clearance at a port other than the 
port at or nearest the place of last take-off, a copy of the cargo 
manifest shall be attached to and accompany the general dec- 
laration endorsed at such port for any necessary use at subse- 
quent United States ports. In such a situation, if the cargo 
manifest contains the appropriate statement as provided for in 
paragraph (a), the general declaration shall not be required. 

(R.S. 251, as amended; section 624, 46 Stat. 759; sections 904, 1109, 72 Stat. 787, 799 
as amended; 80 Stat. 379 (19 U.S.C. 66, 1624; 49 U.S.C. 1474, 1509; 5 U.S.C. 301)) 


WILLIAM T. ARCHEY, 
Acting Commissioner of Customs. 
Approved: March 22, 1982. 
RoBert E. Powis, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 14, 1982 (47 FR 20750)] 
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19 CFR Part 101 


(T.D. 82-93) 


Changes in the Field Organization of the Customs Service 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This notice amends the Customs Regulations to 
change the field organization of the Customs Service as follows: 

1. In the New Orleans Region, (a) establish a new Customs port 
of entry at Gramercy, Louisiana; and (b) revoke the designation of 
Gramercy, Louisiana, as a Customs station. 

2. In the San Francisco Region, (a) revoke the designation of An- 
nette Island and Tok, Alaska, as Customs stations under the juris- 
diction of the Juneau, Alaska, District; (b) transfer jurisdiction of 
the Customs stations of Eagle, Haines, and Hyder, Alaska, from the 
Juneau to the Anchorage, Alaska, District; (c) revoke the designa- 
tion of Kodiak, Pelican, Petersburg, and Sand Point, Alaska, as 
Customs ports of entry; and (d) designate Kodiak, Pelican, Peters- 
burg, Barrow, Dutch Harbor, Fort Yukon, Kaktovik, Kenai, and 
Northway, Alaska, as Customs stations under the jurisdiction of 
the Anchorage, Alaska, District. 

These changes are part of Customs continuing program to obtain 
more efficient use of its personnel, facilities, and resources, and to 
provide better service to carriers, importers, and the public. 


EFFECTIVE DATE: June 16, 1982. 


FOR FURTHER INFORMATION CONTACT: Richard C. Coleman, 
Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


GRAMERCY, LOUISIANA 


Gramercy, Louisiana, is currently a very busy Customs station in 
the New Orleans, Louisiana, Customs Region (Region V). In review- 
ing the application of the South Louisiana Port Commission for 
designation of Gramercy as a Customs port of entry, Customs has 
found that the workload at this station has increased significantly 
over the past few years and now far exceeds the established work- 
load standards used by Customs for creating a new port of entry. 
The Gramercy station now handles more than 2,000 cargo vessels 
annually. The minimum requirement recommended in Customs 
workload standards is 350 cargo vessels annually. Accordingly, Gra- 
mercy, Louisiana, should be established as a Customs port of entry. 


371-925 0 - 82 - 3 
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JUNEAU AND ANCHORAGE, ALASKA 


As part of a general revision of the Customs Regulations, by T.D. 
77-241, published in the Federal Register on October 5, 1977 (42 FR 
54274), D: rt I of Title 19, Code of Federal Regulations (19 CFR Part 
I), which had set forth the general provisions relating to the oper- 
ation of the Customs Service, including a listing of the Customs re- 
gions, districts, ports, and stations, was replaced with a new Part 
101 (19 CFR Part 101). 

One of the changes of T.D. 77-241 amended section 101.4, Cus- 
toms Regulations, (19 CFR 101.4), to indicate that Annette Island, 
Eagle, Haines, Hyder, and Tok, Alaska, were Customs stations in 
the Anchorage, Alaska, District. Although this change, which was 
made to reflect the transfer of the district office from Juneau to 
Anchorage, was published in the Federal Register, the amendment 
to section 101.4 was never made, and that Customs Regulations sec- 
tion stiil incorrectly indicates that these Customs stations are in 
the Juneau District. 

Section 101.4 is being amended to indicate that the Eagle, 
Haines, and Hyder stations are in the Anchorage District, rather 
than in the Juneau District. 

To increase management effectiveness and adjust to the chang- 
ing traffic patterns in Anchorage, Alaska, it is now considered de- 
sirable to abolish the Annette Island and Tok Customs stations. 
The abolishment of these Customs stations is further warranted by 
the fact that neither station has been staffed by Customs for some 
time now due to the lack of requests for services. 

To provide the most economical and efficient service to the 
public and to meet the expanding needs of the importing public in 
the Anchorage area, it also has been determined to abolish Kodiak, 
Pelican, and Petersburg, as ports of entry in the Anchorage, 
Alaska, District, and to designate those three locations as Customs 
stations in the Anchorage District. All of these areas have peak ac- 
tivity during the summer fishing season and little or no activity at 
other times. Therefore, it is not practical or feasible that they be 
retained as Customs ports of entry. 

It has been determined to abolish the port of Sand Point. The 
workload there is so small that it is not practical to retain that lo- 
cation as a Customs station. 

Accordingly, to provide the most economical and efficient service 
to the public and to meet the expanding needs of Customs-related 
activities in the Gramercy, Louisiana, and Anchorage, Alaska, 
areas, Customs published a notice in the Federal Register on Sep- 
tember 14, 1981 (46 FR 45625), proposing to change the field organi- 
zation of the Customs Service as follows: 

(1) In the New Orleans, Louisiana, Customs Region (Region V), 
(a) establish a new Customs port of entry at Gramercy, Louisiana; 
and (b) revoke the designation of Gramercy, Louisiana, as a Cus- 
toms station. 
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(2) In the San Francisco, California, Customs Region (Region 
VIID, (a) revoke the designation of Annette Island and Tok, Alaska, 
as Customs stations under the jurisdiction of the Juneau, Alaska, 
District; (b) transfer jurisdiction of the Customs stations of Eagle, 
Haines, and Hyder, Alaska, from the Juneau to the Anchorage, 
Alaska, District; (c) revoke the designation of Kodiak, Pelican, Pe- 
tersburg, and Sand Point, Alaska, as Customs ports of entry; and 
(d) designate Kodiak, Pelican, Petersburg, Barrow, Dutch Harbor, 
Fort Yukon, Kaktovik, Kenai, and Northway, Alaska, as Customs 
stations under the jurisdiction of the Anchorage, Alaska, District. 

Only three comments were received in response to the notice. 
Two commenters were concerned with the port codes used by the 
Bureau of Census for reporting imports for statistical purposes. It 
was requested that the Gramercy port code remain 20-10, and that 
the port-limits continue to include the area along the Mississippi 
River from La Place to Uncle Sam, Louisiana (mileage markers 135 
through 160). 

The coordinates stated in the notice intersect mileage markers 
129 and 165, but the additional markers do not include any addi- 
tional active work sites. Further, the port code will be maintained 
as 20-10. 

A third commenter requests that the Gramercy port limits be ex- 
panded to the area included in the South Louisiana Port Commis- 
sion, and that the new port of entry be known as the “South Lou- 
isiana Port.” 

One aspect of Customs mission is to provide service to the public 
when and where it is required. The establishment of new ports of 
entry in various locations throughout the country is a necessary re- 
sponse to the public demand for increased Customs service. Fur- 
ther, Customs does have minimum workload and facility standards 
for the establishment of new ports of entry which are applied to 
prevent the unjustified proliferation of new ports. Prior to estab- 
lishing ports of entry, Customs carefully reviews the data submit- 
ted in support of each application to verify that it meets the crite- 
ria. In evaluating the request to establish a Customs port of entry 
at Gramercy, Louisiana, Customs must be guided by the actual 
need for the service compared with the service which presently 
exists. While we appreciate the concerns of the commenter, Cus- 
toms believes the proposed Gramercy port boundaries are appropri- 
ate in light of the jurisdictions of the existing ports of entry of 
Baton Rouge and New Orleans, Louisiana. The suggested port 
name of “South Louisiana Port” is too vague to define the actual 
port location and could cause confusion regarding the port’s rela- 
tionship to the New Orleans and Baton Rouge ports of entry. Cus- 
toms believes that the public is better served by a name that speci- 
fies the geographical entity where the service will be available. 

No comments were received relating to the proposals concerning 
the Anchorage, Alaska, District. 
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Accordingly, Customs has determined to adopt the changes as 
proposed. 


CHANGES IN THE CUSTOMS FIELD ORGANIZATION 


Under the authority vested in the President by section 1 of the 
Act of August 1, 1914, 38 Stat. 628, as amended (19 U.S.C. 2), and 
delegated to the Secretary of the Treasury by Executive Order No. 
10289, September 17, 1951 (8 CFR 1949-1953 Cornx., Ch. ID, and 
pursuant to authority provided by Treasury Department Order No. 
101-5 (47 FR 2449), the field organization of the Customs Service is 
changed as follows: 

(1) A new Customs port of entry is established at Gramercy, Lou- 
isiana, in the New Orleans, Louisiana, Customs District. The geo- 
graphical limits of the Gramercy, Louisiana, Customs port of entry 
include that portion of the Parishes of St. Charles, St. John the 
Baptist, and St. James, lying within the area bounded on the East 
where the longitudinal line of 90°27'30” intersects on the North at 
the latitudinal line of 30°06’ and intersects on the South at the lati- 
tudinal line of 29°57’; and bounded on the West where the longitu- 
dinal line of 90°54’ intersects on the North at the latitudinal line of 
30°06’ and intersects on the South at the latitudinal line of 29°57’. 

(2) The Customs station at Gramercy, Louisiana, is abolished. 

(8) The Customs stations at Annette Island and Tok, Alaska, in 
the Juneau, Alaska, District are abolished. 

(4) The jurisdiction of the Customs stations of Eagle, Haines, and 
Hyder, Alaska, is transferred from the Juneau, Alaska, District to 
the Anchorage, Alaska, District. 

(5) The Customs ports of entry at Kodiak, Pelican, Petersburg, 
and Sand Point, Alaska, are abolished. 

(6) Kodiak, Pelican, Petersburg, Barrow, Dutch Harbor, Fort 
Yukon, Kaktovik, Kenai, and Northway, Alaska, are established as 
Customs stations under the jurisdiction of the Anchorage, Alaska, 
District. 

The changes will update the description of the Customs field or- 
ganization in the Customs Regulations. They also will help Cus- 
toms to use its resources more effectively by abolishing Customs 
ports and stations no longer needed and by creating new stations 
where they are needed. 


AMENDMENTS TO THE REGULATIONS 


To reflect these changes, the list of Customs regions, districts, 
and ports of entry in section 101.3(b), Customs Regulations (19 CFR 
101.3(b)), is amended (1) by adding “Gramercy, Louisiana, including 
territory described in T.D. 82-93.” directly below “Chattanooga, 
Tenn.” in the column headed “Ports of entry” in the New Orleans, 
Louisiana, District (Region V); and (2) by removing the ports of 
entry of “Kodiak, Alaska (T.D. 55206).” “Pelican (E.O. 10238, Apr. 
27, 1951; 16 FR 3627).” “Petersburg (E.O. 4132, Jan. 24, 1925).” and 
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“Sand Point (T.D. 53514).” directly below “Ketchikan, Alaska, in- 
cluding territory described in T.D. 74-100.” in the column headed 
“Ports of entry” in the Anchorage, Alaska, District (Region VIID. 

To reflect the changes relating to the entry and clearance of ves- 
sels at Customs stations, the list of Customs stations in section 
101.4(c), Customs Regulations (19 CFR 101.4(c)), is amended by: (1) 
removing “Gramercy, La.” directly below “Biloxi, Miss.” in the 
column headed ‘Customs stations’, and deleting “New Orleans.” 
directly below ‘Mobile.” in the column headed “Port of entry 
having supervision’, in the New Orleans, Louisiana, District; and 
(2) by removing “Annette Island, Alaska’, “Eagle, Alaska’, 
“Haines, Alaska’, “Hyder, Alaska”, and “Tok, Alaska”, in the 
column headed “Customs stations” and “Ketchikan”, “Fairbanks”, 
“Dalton Cache’, “Ketchikan”, and “Fairbanks” in the column 
headed “Port of entry having supervision” and “Juneau, Alaska’’ 
directly below “San Francisco, Calif.” under the column headed 
“District”; and (3) by inserting the following under the columns 
headed ‘District,’ “Customs stations,’ and “Ports of entry having 
supervision” directly below “San Francisco, Calif.” 


rare : canes 
District Customs stations Port of my. 
having supervision 


Anchorage, Alaska RB PA oii ois ccs cchccsasecimtegneess Fairbanks. 
Dutch Harbor, Alaska sccsasescsacdsneceesa] CARICRMIPSIEG. 
BI, FR cscicescensenncencone EN 
Fort Yukon, Alaska ....................::0:0+-++| Fairbanks. 
Haines, Alaska Dalton Cache. 
RE PURE PRECISE <0...0<<esccosseosevees : .... Ketchikan. 
Kaktovik (Barter Island), Alaska............ Fairbanks. 
Kenai (Nikiski), Alaska................:cccsseee Anchorage. 
Kodiak, Alaska Anchorage. 
PREEIIOIEIY. FROIN ina cascasnsseationsestszesnsaassenenes Alcan. 
Pelican, Alaska ; Juneau. 
Petersburg, Alaska.................::sssseseesseeeee|, Wrangell. 


EXECUTIVE ORDER 12291 


Because these amendments will not result in a “major rule” as 
defined in section l(b) of E.O. 12291, the regulatory impact analysis 
and review prescribed by section 3 of the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601 et seg.), it is certified 
that the regulations set forth in this document will not have a sig- 
nificant economic impact on a substantial number of small entities. 
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Accordingly, the regulations are not subject to the regulatory anal- 
ysis or other requirements of 5 U.S.C. 603 and 604. 

Customs routinely establishes, expands, eliminates and consoli- 
dates Customs ports of entry throughout the United States to ac- 
commodate the volume of Customs-related activity in various parts 
of the country. Although these amendments may have a limited 
effect upon some small entities in the affected areas, it is not ex- 
pected to be significant because the establishment of Customs ports 
of entry in other locations has not had a significant economic 
impact upon a substantial number of small entities to the extent 
contemplated by the Regulatory Flexibility Act. 


DRAFTING INFORMATION 


The principal authors of this document were Barbara E. Whiting 
and Gerard J. O’Brien, Jr., Regulations Control Branch, Office of 
Regulations and Rulings, U.S. Customs Service. However, person- 
nel from other Customs offices participated in its development. 

Dated: March 18, 1982. 

JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 17, 1982 (47 FR 21039)] 


(T.D. 82-94) 
Bonds 


Approval and discontinuance of carrier’s bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 

Dated: May 10, 1982. 





| Filed with district 


Date of director/area 


‘ se 
Name of principal and surety | Date of bond approval | 





Avion Air Freight, Inc., McFillen Ae 
Park, Rt. 3, Box 720, Lake Charles, LA; 
air carrier; Fidelity & Deposit Co. of | 

| 


$25,000 


MD 


B.C. Forwarding Co., Ltd—See Chi-Can | 
Freight Forwarding, Ltd. | 


| 
director/amount 
a 

| Feb. 12, 1982 | Mar. 25, 1982 | Port Arthur, TX 
| 
| 
| 


| 
| 
| 





Name of principal and surety 


Emilio Barbosa-Velez, GPO Box 1286, San 
Juan, PR; motor carrier; Puerto Rican- 
American Ins. Co 


California Western Freight Association, 
Inc., 3336 San Fernando Rd., Los Ange- 
les, CA; motor carrier; American Motor- 
ists Ins. Co. 

D 4/8/82 


Cargo, Inc., P.O. Box 206, Sioux City, IA; 
motor carrier; Reliance Ins. Co 


Chi-Can Freight Forwarding, Ltd., Inland 


Transport & Terminal, Inc., Maple Leaf 


Express, Ltd. (Ill. Corp.) B.C. Forward- 
ing Co., Ltd., 3600 S. Western Ave., 
Chicago, Ill.; motor carrier; Commercial 
Union Ins. Co. 

(PB 10/18/79) D4/6/82! 
Citizen Auto Stage Co., 
Nogales, AZ; motor 
Fire & Marine Ins. Co. 
(PB 4/20/54) D 4/20/822 


424 Grand Ave., 
carrier; St. Paul 


Contract Freighters, Inc., 2900 Davis 
Blvd., P.O. Box 1375, Joplin, MO; motor 
carrier; Reliance Ins. Co. 


Dignan Trucking, Inc., 6351 So. Hanover 
Rd., Baltimore, MD; motor carrier; Fi- 
delity & Deposit Co. of MD 

(PB 1/1/72) D 3/29/82 


Food Carrier, Inc., 1 Grange Rd., P.O. Box 
287, Savannah, GA; motor carrier; Sea- 
board Surety Co. 


Glosson Enterprises, Inc., Rt. 15, Box 55, 
Lexington, NC; motor carrier; Hartford 
Accident & Indemnity Co 


Inland Transport & Terminal, Inc.—See 
Chi-Can Freight Forwarding, Ltd 


Intermodal Transportation Services, Inc., 
750 W. Third St., P.O. Box 14072, Cin- 
cinnati, OH; motor carrier; The Ameri- 
can Ins. Co. 

(PB 12/5/78) D 3/31/8232 


Ivory, Inc., 13856 Northwest 2nd Ave., Boca 
Raton, FLA; motor carrier; Protective 
Ins. Co. 


Lyon Moving & Storage Co., 3416 S. La 
Cienega Blvd., Los Angeles, CA; motor 
carrier; Transamerica Ins. Co. 

D 3/23/82 


Maple Leaf Express, Ltd., (Ill. Corp)—See 
Chi-Can Freight Forwarding, Ltd. 


CUSTOMS 


Date of 


Date of bond s : 
approval 


Mar. 25, 


1982 


20, 1977 


Dec. 28, 


Mar. 10, 1 


. 24, 1982 


Mar. 


31, 1982 


. 16, 1979 


21 


Filed with district 
director/area 
director/amount 


San Juan, PR 


$25,000 


Los Angeles, CA 
$50,000 


Chicago, IL 
$25,000 


Chicago, IL 
$50,000 


Nogales, AZ 


$25,000 


Houston, TX 
$25,000 


Baltimore, MD 


$25,000 


Savannah, GA 
$25,000 


Charleston, SC 
$25,000 


Cleveland, OH 
$100,000 


Baltimore, MD 


$50,000 


Los Angeles, CA 
$50,000 





Name of principal and surety 


Merchants Fast Motor Lines, Inc., P.O. 
Drawer 591, Abilene, TX; motor carrier; 
United States Fidelity & Guaranty Co. 

(PB 6/17/54) D 3/22/82 


Michigan Express, Inc., 34200 Mound Rd., 
Sterling Heights, MI; motor carrier; St. 
Paul Fire & Marine Ins. Co. 

D 6/16/75 


Monfort Transportation Co., 1650 AA St., 
P.O. Box G, Greeley, CO; motor carrier; 
The Aetna Casualty & Surety Co. 


New England Motor Freight, Inc., 454 
Main Ave., Wallington, NJ; motor carri- 
er; The Aetna Casualty & Surety Co. 

(PB 2/25/77) D 3/27/824 


North Central Jobbers, Inc., P.O. Box 279, 
Northwood, ND; motor carrier; Old Re- 
public Ins. Co. 


Ohio Container Service, Inc., 2701 Lake- 
side Ave., Cleveland, OH; motor carrier; 
Peerless Ins. Co. 

D 3/31/82 


P.M.E., Ltd., Box 181, Group 261, RR2, 
Winnipeg, Manitoba, Canada; motor 
carrier; American Motorists Ins. Co. 

(PB 3/5/81) D 3/25/825 

Port Shuttle, Inc., P.O. Box 1772, Lake 

Charles, LA; motor carrier; Fidelity & 

Deposit Co. of MD 


Reddick’s Auto Express Inc., 365 6th 
North St., Box 47, North Syracuse, NY; 
motor carrier; The North River Ins. Co. 

D 3/25/82 


Santee Cement Carriers, Inc., Box 10207, 
Charleston, SC; motor carrier; Ins. Co 
of North America 


Howard Sober, Inc., 2400 W. St. Joseph, 
Lansing, MI; motor Liberty 
Mutual Ins. Co 

D 4/12/82 


carrier; 


Tanksley Transfer Co., 801 Cowan St., 


Date of bond 


Feb. 23, 1982 


CUSTOMS 


| June 8, 1972 


10, 1982 


. 6, 1982 


. 11, 1982 


11, 1981 


29, 1982 


Aug. 1, 1972 


Apr. 5, 1982 


Nashville, TN; motor carrier; American | 


Ins. Co. 


Trailer Marine Transport Corp., P.O. Box 


Feb. 1, 1982 


2110, Jacksonville, FL; motor carrier; | 


The American Ins. Co. 


Waterville Cascade Trucking Inc., 4450 
4th St., SE, Wenatchee, WA; motor car- 
rier; Safeco Ins. Co. of America 


| 
| M 


ar. 26, 1982 


| 
| 
| 
| 
| 


Apr. 


Date of 
approval 


| Mar. 22, 1982 


31, 1972 


. 29, 1982 


. 29, 1982 


r. 6, 1982 


. 9, 1981 


. 25, 1982 


23, 1981 


. 29, 1982 


. 16, 1972 


9, 1982 


30, 1982 


13, 1982 


| Filed with district 


director/area 
director/amount 


Laredo, TX 
$25,000 


| Detroit, MI 
| $50,000 


Houston, TX 
$25,000 


Newark, NJ 
$50,000 


Duluth, MN 
$25,000 


Cleveland, OH 
$150,000 


Pembina, ND 
$25,000 


Port Arthur, TX 


$25,000 


Buffalo, NY 
$25,000 


| Charleston, SC 
$50,000 


Detroit, MI 
$50,000 


| New Orleans, LA 
$25,000 

| 

| Tampa, FL 

| $25,000 


| 
| 


| Seattle, WA 


| $25,000 


4 


1 Principal is Chi-Can Freight Forwarding, Ltd., Inland Transport & Terminal, Inc., & Maple 


Leaf Exp., Ltd. 
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2 Surety is Hartford Accident & Indemnity Co. 
3 Surety is Nationwide Mutual Ins. Co. 

* Surety is Ins. Co. of North America. 

5 Surety is St. Paul Fire & Marine Ins. Co. 


BON-3-03 


Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


371-925 0 - 82 - 4 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 146 


Admission Into Foreign-Trade Zone of Merchandise From 
Customs Bonded Warehouse 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to allow imported merchandise withdrawn from a Customs 
bonded warehouse to be admitted into a foreign-trade zone without 
restriction for use in manufacturing operations. At present, that 
merchandise is restricted and must be exported from the United 
States, destroyed, or merely stored in a foreign-trade zone. 

The proposed amendment would remove a restriction on com- 
merce and allow greater utilization of foreign-trade zones by in- 
creasing manufacturing operations in the zones. 


DATES: Comments must be received on or before (60 days from 
date of publication in the Federal Register). 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 13801 Constitution Avenue NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Russell A. Berger, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229 (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Foreign-trade zones (“zone”) are established under the Foreign- 
Trade Zones Act of 1934, as amended (FTZA) (19 U.S.C. 81la-81u) 
and the general regulations and rules of procedure of the Foreign- 
Trade Zones Board contained in 15 CFR Part 400. Part 146, Cus- 
toms Regulations (19 CFR Part 146), governs the admission of mer- 
chandise into a zone; manipulation, manufacture, or exhibition of 
merchandise in a zone; exportation of merchandise from a zone; 

24 
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and transfer of merchandise from a zone into the customs territory 
of the United States (“customs territory”). 

Foreign or domestic merchandise may be admitted into a zone 
for, among other things, manipulation, manufacture, assembly, or 
other processing, or for storage or exhibition, provided these oper- 
ations are not otherwise prohibited by law. Normal customs entry 
procedures and payment of duty are not required for merchandise 
located in a zone unless and until the merchandise is removed from 
a zone and entered into the customs territory. 

As presently written, section 146.25(d), Customs Regulations, 
specifies that merchandise entered for warehousing under section 
557(a), Tariff Act of 1930, as amended (19 U.S.C. 1557(a)), and there- 
after transferred to a zone shall have the status of “zone-restricted 
merchandise’. This means that the merchandise may be taken into 
the zone only for the purpose of exportation, storage, or destruc- 
tion. Consequently, such merchandise may not be used in the zone 
in manufacturing operations. Customs believes that section 
146.25(d) is unduly restrictive basically because the underlying stat- 
utory authority, 19 U.S.C. 1557(a), does not make specific provision 
for the transfer of warehoused merchandise to a zone. 

In 1938, when 19 U.S.C. 1557(a) was amended to provide that 
warehoused merchandise might be withdrawn “for transportation 
and rewarehousing at another port or elsewhere,’ there were only 
one or two zones in existence pursuant to the authority of the 
FTZA. Under these circumstances, it appears that the Congress did 
not specifically consider the transfer of warehoused merchandise to 
a zone when it amended 19 U.S.C. 1557(a). Hence, while the Con- 
gress did not specifically include zones in 19 U.S.C. 1557(a), neither 
did it intend to exclude them from that section. 

Customs believes that the meaning of 19 U.S.C. 1557(a) is open to 
reasonable interpretation. The lack of a specific provision for zones 
in 19 U.S.C. 1557(a) should not be construed to restrict any other- 
wise permissible use of the merchandise while in the zone. In this 
regard, manufacturing operations have been permitted in zones 
since amendment of the FTZA in 1950. 

Under present section 146.25(d), as noted above, merchandise 
withdrawn from a warehouse and transferred to a zone may not be 
used in manufacturing. However, merchandise placed directly in a 
zone may be so used. Customs believes this unequal treatment un- 
necessarily restricts commerce and results in decreased utilization 
of manufacturing capabilities in zones. 

Therefore, in light of current commercial reaiities—the existence 
of over 60 zones, a number of which are engaged in extensive man- 
ufacturing operations—Customs has determined that section 
146.25(d) should be amended as indicated below to remove the zone- 
restricted status of foreign merchandise withdrawn from a bonded 
warehouse and transferred to a zone. 
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If this proposed amendment is adopted, it is anticipated that 
merchandise to be admitted with nonprivileged or privileged for- 
eign status would be withdrawn from a bonded warehouse under 
an entry for immediate transportation (“I.T. entry’) and transport- 
ed in-bond to a zone. Upon admission to the zone, the original 
warehouse entry would be liquidated, and the documentation from 
the I.T. entry would be attached to the required zone documenta- 
tion to provide sufficient information for Customs and other pur- 
poses. Present procedures applicable to merchandise admitted with 
zone-restricted status would not be changed. 

Likewise, adoption of the proposal would modify all prior Head- 
quarters decisions, whether published or unpublished, including 
Customs Service Decisions (C.S.D.) 79-204 and 81-88, to the extent 
that they are inconsistent with the proposal. C.S.D. 79-204 and 81- 
88 held that merchandise in a Customs bonded warehouse may be 
withdrawn from that warehouse and admitted into a zone only 
with zone-restricted status. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in ac- 
cordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on normal business days between the hours of 9:00 a.m. 
to 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


The proposed regulation is not a major regulation as defined in 
section 1(b) of E.O. 12291. Accordingly, a regulatory impact analysis 
is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial 
number of small entities. Customs Office of Economic Analysis has 
concluded that, contrary to having any adverse economic impact on 
small entities, the proposal would facilitate commerce and have an 
overall beneficial economic impact. The proposal is not expected to 
have a significant secondary or incidental effect on a substantial 
number of small entities; impose, or otherwise cause, a significant 
increase in the reporting, recordkeeping, or other compliance bur- 
dens on a substantial number of small entities; or generate signifi- 
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cant interest or attention from entities through comments, either 
formal or informal. 

Accordingly, the Secretary of the Treasury hereby certifies under 
the provisions of section 3 of the Regulatory Flexibility Act (5 
U.S.C. 605(b)) that the rule, if promulgated, will not have a signifi- 
cant economic impact on a substantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


AUTHORITY 


This document is issued under authority of R.S. 251, as amended, 
section 3, 48 Stat. 999, as amended, section 8, 48 Stat. 1000, section 
624, 46 Stat. 759 (19 U.S.C. 66, 81c, 81h, 1624). 


PRoposED AMENDMENT 


It is propesed to amend Part 146, Customs Regulations (19 CFR 
Part 146), as set forth below: 


Part 146—FoOREIGN-TRADE ZONES 


It is proposed to amend section 146.25 by revising paragraph (d) 
to read as follows: 


146.25 Zone-restricted merchandise. 


* * * * * * * 


(d) Merchandise entered for warehousing transferred to a 
zone. Merchandise entered for warehousing and transferred to 
a zone, other than temporarily for manipulation and return to 
customs territory as provided for in section 146.13, may be ad- 
mitted to a zone in zone-restricted, nonprivileged foreign, or 
privileged foreign status. The warehouse entry shall be liqui- 
dated when the merchandise is admitted into the zone. 

WILLIAM VON RaAap, 
Commissioner of Customs. 
Approved: April 16, 1982. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 13, 1982 (47 FR 20627)] 





U.S. Customs Service 


General Notice 


[067570] 


Receipt of Domestic Interested Party Petition Concerning 
Classification of Chinaware 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of domestic interested party petition. 


SUMMARY: The Customs Service has received a petition from a 
trade association representing American manufacturers of hotel or 
restaurant chinaware. The petitioner contends that certain import- 
ed chinaware classified instead as “household ware” should be clas- 
sified as “hotel or restaurant ware’, subject to a higher rate of 
duty. This document invites comments with regard to the correct- 
ness of the classification. 


DATES: Interested parties may comment on this petition, and com- 
ments (preferably in triplicate) must be received on or before (60 
days from date of publication in the Federal Register). 


ADDRESS: Comments may be addressed to the Commissioner of 
Customs, Attention: Regulations Control Branch, Room 2426, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Thomas J. Lind- 
meier, Classification and Value Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229 (202-566- 
5727). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A petition has been filed under section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), by the American Restaurant China 
Council, Inc., a trade association which represents American manu- 
facturers of hotel or restaurant chinaware. The petitioner contends 
that certain imported chinaware which has been classified by Cus- 
toms under the provision for household ware of bone chinaware, in 
item 583.54, Tariff Schedules of the United States (TSUS) (19 
U.S.C. 1202), is actually used as hotel chinaware, and thus is prop- 
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erly classifiable under the provision for hotel or restaurant ware 
and other ware not household ware, in item 533.52, TSUS. The 
duty on chinaware for hotel or restaurant use is higher than the 
duty on chinaware for household use. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments on this petition from interested parties. 

The domestic interested party petition, as well as all comments 
received in response to this notice, will be available for public in- 
spection in accordance with section 103.11(b), Customs Regulations 
(19 CFR 103.11(b)), between the hours of 9:00 a.m. to 4:30 p.m. on 
normal business days, at the Regulations Control Branch, Head- 
quarters, U.S. Customs Service, Room 2426, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 


Regulations Control Branch, U.S. Customs Service. However, per- 


sonel from other Customs offices participated in its development. 
Dated: March 1, 1982. 


JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, May 13, 1982 (47 FR 20719)] 
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DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


Electronic Musical Instruments 


[Plaintiff's motion for summary judgment denied. ] 


(Dated April 26, 1982) 


Glad & White (Edward N. Glad on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Susan 
Handler-Menahem on the briefs), for the defendant. 


LANDIS, Judge: Plaintiff moves for summary judgment pursuant 
to Rule 56 of this Court. Customs officials classified the subject 
merchandise under TSUS item 725.47 as other electronic musical 
instruments. Plaintiff contends that the imported merchandise con- 
sists only of parts of electronic organs and are not substantially 
complete electronic musical instruments. 

Specifically, plaintiff maintains that the subject merchandise is 
properly classifiable either under TSUS item 726.90 as modified by 
T.D. 68/9 at 8.5 percent as parts of musical instruments not spe- 
cially provided for or, alternatively, the loud speakers involved 
herein are properly dutiable under item 684.70 as modified by T.D. 
68/9 at 7.5 percent, and any transformers or rectifiers involved 
herein are properly dutiable under TSUS item 682.60 as other con- 
verters, transformers, rectifiers and rectifying apparatus and in- 
ducers which are electrical goods also at 7.5 per centum ad va- 
lorem. 

In view of the Court of Customs and Patent Appeals’ decision in 
Daisy-Heddon, Div. Victor Comptometer Corp. v. United States, 66 
CCPA 97, C.A.D. 1228, 600 F. 2d 799 (1979), it would be manifestly 
unfair and violative of due process to deprive defendant of its day 
in court where basic factual issues require resolution Carson M. 
Simon & Co., a/c Rukuson Yoh v. United States, 2 CIT —, Slip Op. 
82-2 (1982). 

Plaintiff submits affidavits of Mr. Yashiaki Kobayashi and Mr. 
William L. Perkins in support of this motion. The Kobayashi affi- 
davit addresses post-importation occurrences and is not relevant to 
the importations herein. The Perkins affidavit is, at best, very 
sketchy and peripheral in nature and falls far short of the proof 
required for plaintiff's case. 

In response, defendant submits an affidavit of Mr. David A. 
Bringer which raises material issues of fact that will require reso- 
lution upon a trial on the merits. Satisfactory proof of substantial 
completeness cannot be supplied by mere affidavits in support of 
this motion. 

Summary judgment is a drastic remedy which precludes a party 
from exercising its right to present evidence to the court on a full 
trial on the merits. Donnelly v. Guion, 467 F. 2d 290 (2d Cir. 1972). 
When deciding summary judgment motions the court should re- 
solve all ambiguities and draw off all reasonable inferences in 
favor of the party against whom summary judgment is sought. 


371-925 0 - 82 - 5 





3 DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


United States v. Diebold, Inc., 369 U.S. 654, 655 (1962); S. S. Kresge 
Co. v. United States, T7 Cust. Ct. 154, C.R.D. 76-6 (1976). Fact find- 
ing and not fact determination is the fundamental issue confront- 
ing the court on summary judgment motions. Thus, the court 
cannot try issues of fact on a summary judgment motion, it can 
only determine whether there are factual issues to be tried. 
Heyman v. Commerce and Industry Insurance Company, 524 F. 2d 
1317 (2d Cir. 1975). The existence of material issues of fact preclude 
the granting of summary judgment. Jnter-Pacific Corp. v. United 
States, 1 CIT —, Slip Op. 81-52 (1981); S. S. Kresge Co. v. United 
States, supra. If a party opposing summary judgment raises any 
triable fact questions, he has the right to adduce the expert testi- 
mony of live witnesses and cross-examine his opponent’s witnesses 
rather than to have to rely on the affidavits submitted in opposi- 
tion to the summary judgment motion. United States v. J. B. Wil- 
liams Company, Inc. 498 F. 2d 414, 430 (footnote 19), (2d Cir. 1974); 
S. S. Kresge Co. v. United States, supra. 

Accordingly, plaintiff's motion for summary judgment is denied. 
The foregoing constitutes the decision and order of this Court. 


(Slip Op. 82-29) 
Roses INCORPORATED, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-7-00857 
Before Rao, Judge. 


On Motion for Review of Administrative Determination on Agency 
Record 


[Plaintiff's motion granted.] 
(Dated April 28, 1982) 
Eugene L. Stewart (Eugene L. Stewart and Paul Jameson on the briefs) for the 
eal McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Sheila N. Ziff on the brief), for the defendant. 


Rao, Judge: This case involves an antidumpting petition submit- 
ted to the Department of Commerce International Trade Adminis- 
tration (hereinafter ITA) by plaintiff, an association of domestic 
rose growers, alleging that fresh cut roses from Colombia are being 
sold in the United States at less than fair value, thereby injurying 
a domestic industry. The petition, filed on June 4, 1981, pursuant 
to section 732(b)(1) of the Tariff Act of 1980, as amended by the 
Trade Agreements Act of 1979, 19 U.S.C. § 1673a(b)(1) (hereinafter 
the Act), was accompanied by confidential study of the rose grow- 
ing industry in Colombia and also cited data from the U.S. Depart- 
ment of Commerce, Bureau of the Census to support the allegations 
of the petition. 
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The ITA then had 20 days after the date of the filing of the peti- 
tion to determine whether the petition alleged the elements neces- 
sary for the imposition of a duty under section 731 of the Tariff Act 
of 1930, as amended, and contained information reasonably availa- 
ble to the petitioner supporting the allegations. During this 20-day 
period the ITA notified plaintiff's attorney, telephonically and by 
letter, that the petition was defective, suggested that plaintiff sup- 
plement the petition to correct the omissions and stated that other- 
wise the petition would be dismissed. The plaintiff filed additional 
data on June 19, 1981. 

In the interim, the Asociacion Colombiana De Exportadores De 
Flores (Asocolflores), an association of Colombian rose growers, 
learned of the filing of the petition, retained counsel and advised 
the Department of Commerce (Commerce) that it was seeking dis- 
closure of plaintiff's confidential study under the Freedom of Infor- 
mation Act, as amended (5 U.S.C. § 552). Additionally, Commerce 
received letters from the Colombian Government through the Co- 
lombian Embassy in Washington, D.C. and from Asocolflores which 
contained data different from that submitted by plaintiff, particu- 
larly that only 18 workers per hectare of roses were employed in 
rose growing in Colombia rather than 30, as alleged by plaintiff, 
and that the bloom rate per rose bush was 1.8 per month rather 
than 1.29, as alleged by plaintiff. On June 22, 1981 the ITA held an 
ex parte meeting with the Economic Minister of the Colombian Em- 
bassy, counsel for Asocolflores and others, at which the petition 
and its alleged insufficiencies were discussed. Whether plaintiff 
was advised of this meeting by the ITA and elected not to attend 
cannot be ascertained from the administrative record. There is also 
a record of a telex from the Fund for the Promotion of Exports 
(Proexpo) an official agency of the Colombian Government, to the 
ITA concerning the petition, but it is the ITA’s position that the 
telex was rejected and returned (and for this reason not included in 
the administrative record). The contents of this telex are not 
known. 

One June 24, 1981 counsel for plaintiff was notified by the ITA to 
either withdraw the petition by the next day or it would be dis- 
missed. Plaintiff was also informed that it could submit another pe- 
tition if it chose to do so. Plaintiff did not withdraw its petition and 
on June 25, 1981 the ITA notified plaintiff that it was dismissed, 
with proper notice of the dismissal being published in the Federal 
Register on June 30, 1981 [46 FR 33575 (1981)]. 

Plaintiff filed the present action on July 13, 1981 contesting the 
propriety of the ITA’s decision to dismiss the petition, thereby ter- 
minating the antidumping proceeding. It seeks a determination 
that the ITA’s decision to dismiss the petition was arbitrary, capri- 
cious, an abuse of discretion or otherwise not in accordance with 
the law in that the ITA exceeded its statutory authority in going 
beyond the petition and supporting data in determining that there 
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was no dumping of roses from Colombia, and that it solicited, ac- 
cepted and considered information from the Colombian rose grow- 
ers and from the Colombian Government. 

It is the ITA’s position that the petition, together with the sup- 
porting data submitted by plaintiff, on its face, does not warrant an 
investigation. It determined that the confidential study supporting 
the petition contains conflicting data, particularly with reference 
to the United States selling price and that, taking the figures es- 
tablished by plaintiff, it can be determined that roses from Colom- 
bia were not being sold at less than fair value during the time al- 
leged in the petition. 

The congressional scheme for the imposition of antidumping 
duties to deter the unfair competition of foreign merchandise with 
that manufactured in the United States encompasses several stages 
which are easily differentiated and the responsibility for which de- 
volves to various agencies. 

At the preinvestigatory stage, the interested party which is seek- 
ing relief for a domestic industry files a petition and supporting 
data with the administrating authority. If the domestic industry or 
interested party files a petition with the administrating authority 
which alleges the elements necessary for the imposition of dumping 
duties, and which is accompanied by data reasonably available to 
the petitioner supporting the allegations in the petition, an anti- 
dumping proceeding must be commenced by virtue of section 732 of 
the Act,’ which uses the mandatory “shall” rather than the discre- 
tionary “may.” 

The legislative history of the Act makes it clear that petitions 
which allege the elements required by the statute and are support- 
ed by data reasonably available to the petitioner should be acted 
upon and not dismissed. The Senate Finance Committee Report on 
the Act, S. Rep. 96-249, 96th Cong., 1st Sess. (1979), at 63 states: 


The Committee intends section 732(c)(1) to result in investi- 
gations being commenced unless the authority is convinced 
that the petition and supporting information fail to state a 
claim upon which relief can be granted under section 731 or 
the petitioner does not provide information supporting the alle- 
gations which is reasonably available to him. 


The House Report of the Committee on Ways and Means, H. 
Rep. No. 96-317, 96th Cong., 1st Sess. (1979) at 60 is also helpful in 
determining what Congress intended petitioners must allege to sat- 
isfy the requirements of the Act: 


The petition must allege (1) that imports are being or are 
likely to be sold in the United States at less than fair value 
and (2) that a domestic industry is being or is likely to be ma- 


1 Section 732. Procedures for initiating an antidumping duty investigation. 

(a) Initiation by administering authority —An antidumping duty investigation shall be commenced whenever 
the administering authority determines, from information available to it, that a formal investigation is warrant- 
ed into the question of whether the elements necessary for the imposition of a duty under section 731 exist. 
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terially injured or the establishment of which is being retarded 
by reason of such imports; and the petition must be accompa- 
nied by information supporting those allegations which is rea- 
sonably available to the petitioner. 

The Committee has long been concerned that petition re- 
quirements not be so onerous as to preclude petitioners pre- 
senting meritorious complaints from obtaining the remedy pro- 
vided by the law. The Committee therefore intends that no pe- 
titioner shall be required to provide information not reason- 
ably available to him. An evaluation of what information is 
reasonably available will be made on the basis of the resources 
of the individual petitioner. The petitioner will be expected to 
use reasonable efforts to collect information from public and 
industry sources. 


And, finally, the following colloquy between Senators Danforth 
and Ribicoff during the floor debates on the Act [125 Cong. Rec. 
S$10318 (daily ed. July 23, 1979)] provides additional guidance for 
the standard to be applied in determining whether a petition is le- 
gally sufficient: 


Mr. DaAnFrortH. Should not the administering authority, like 
the courts, look only to the four corners of the petition—the 
pleading—and the information filed supporting the allegations 
and not elsewhere? 

Mr. Ripicorr. Definitely yes. 

Mr. DANFoRTH. Since at this stage, it is not the intent of 
Congress to have ongoing an advocacy proceeding, petitions or 
information seeking to rebut the allegations should not be con- 
sidered by the administering authority, is this not correct? 

Mr. Risicorr. That is correct. This is not to say, however, 
that the administering authority, like a court, may not take 
“judicial notice” of facts within the public domain. 

Mr. DANnForTH. How much supporting information should be 
required of the petition? 

Mr. Risicorr. It it the intent of this legislation that the de- 
termination as to the information reasonably available to any 
petitioner be made in light of the circumstances of each peti- 
tioner. 

Mr. DANForRTH. Should the “reasonably available’ informa- 
tion requirement be the basis for the administering authority 
refusing to proceed with an investigation? 

Mr. Risicorr. No. 


It is thus clear that Congress intended to alleviate the burden of 
petitioners in initiating antidumping proceedings, and to limit the 
information considered by the administering authority to that in- 
cluded in the petition and supporting data submitted by the peti- 
tioner and facts “within the public domain.” In this case, the ITA 
erred in soliciting or receiving information from the Colombians 
during the pendency of this petition in the 20-day preinvestigatory 
period, even though it now claims that this information was not 
considered in making the determination to dismiss the petition, 
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and in holding an ex parte conference with the attorney for the Co- 
lombian rose producers’ association and the Colombian Embassy 
staff members, among others. 

Nor was it proper for the ITA to conclude that the data submit- 
ted by the plaintiff, contained in U.S. Department of Commerce, 
Bureau of the Census Report IM 145X, should be disregarded be- 
cause it contained information that had previously proved to be un- 
reliable in other cases. Unless the unreliability of the specific infor- 
mation utilized by the petitioner is within common knowledge, so 
that the defendant can be said to be justified in taking what 
amounts to judicial knowledge of that fact, it should not be discred- 
ited merely because the same study contains data which proved er- 
roneous as to other merchandise. 

Another instance of error on the part of the ITA was the require- 
ment that the plaintiff furnish data on the United States selling 
price in the petition. That information is not required to be alleged 
by section 732 of the Act and while it may be beneficial to the ITA 
to have such information, it pertains more to the investigatory 
stage of an antidumping proceeding than to the preinvestigatory 
stage, where only the sufficiency of the petition and the supporting 
data is to be determined. 

The perusal by this court of the petition, its supplement filed by 
the plaintiff pursuant to the request of the ITA and the supporting 
information provided by the plaintiff lead to the conclusion that 
the allegations they contain satisfy the requirements of the statute. 
In paragraph 7 of the petition plaintiff alleges that roses from Co- 
lombia are being sold at less than fair value in the United States. 
In paragraph 8 a sufficient allegation of material injury to the 
United States rose growing industry is made. The supporting infor- 
mation cited by plaintiff by way of both public study and private 
industry survey tends to support these allegations. This court need 
not consider the merits of the allegations of the petition nor the 
validity of the supporting data to decide the question before it. 

For the foregoing reasons and despite the presumption of regu- 
larity to which the decisions of the ITA are entitled, this court con- 
cludes that the ITA did not render its decision to dismiss the peti- 
tion herein in accordance with law. Plaintiff's motion in therefore 
granted and it is ordered that the petition be reinstated and that 
the investigation be commenced, with an opportunity for the plain- 
tiff to present all of its documentation as to sales in the United 
States at less than fair value and injury to the United States rose 
growing industry resulting from those sales. 





DECISIONS OF THE U.S. CCURT OF INTERNATIONAL TRADE 
(Slip Op. 82-30) 


TEXAS INSTRUMENTS INCORPORATED, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 76-2-00443 


Before Watson, Judge. 


Decision and Judgment 


(Dated April 29, 1982) 


Eugene L. Stewart for the plaintiff. 
J. Paul McGrath, Assistant Attorney General (David M. Cohen, Director, Com- 


mercial Litigation Branch, Sheila N. Ziff, Commercial Litigation Branch) for the de- 
fendant. 


Watson, Judge: Following the untimely death of Judge Scovel 
Richardson, this action was reassigned under Rule 77(d)(4) of the 
Rules of this Court. In this decision, the Court arrives at a final 
determination of the dutiable values of this imported merchandise, 
consisting of transistor devices and silicon controlled rectifiers. Pre- 
viously, in a decision on cross-motions for summary judgment, 
Judge Richardson decided the legal issues in the case and directed 
the parties to submit proposed findings of fact and conclusions of 
law.! The parties having submitted proposed joint findings of fact 
and conclusions of law which reflect the previous decision of the 


Court and which reserve their rights to appeal all findings and con- 
clusions, the Court makes the following findings of fact: 


1. The subject imported merchandise consists of transistor 
devices and silicon controlled rectifiers assembled in Curacao, 
Netherlands Antilles, by a wholly owned subsidiary of the im- 
porter and exported to the United States during 1968 and 1969. 

2. During 1968 and 1969, the exporting subsidiary was the 
only producer in Curacao of merchandise of the same general 
class or kind as the imported devices. 

3. Said merchandise was assembled using fabricated compo- 
nents, in addition to epoxy molding compound pellets, of US. 
origin that were supplied by the importing parent, which man- 
ufactured some of the components and purchased the rest from 
other U.S. producers. 

4. The components were sold and not consigned to the ex- 
porter at transfer prices that were established on the basis of 
standard costs (e.g., costs for a past period in combination with 
forecasted costs), which varied from actual cost. 

5. The assembled devices were sold to the importer at trans- 
fer prices that were established on the basis of standard costs 
(i.e., costs for a past period in combination with forecasted 
costs), which varied from actual cost. 


1 That decision was reported as C.D. 4867. Plaintiff's attempt to appeal that decision ended when the Court of 
Customs and Patent Appeals dismissed the appeal for prematurity in an order of December 9, 1980 
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6. The importer sold factory and administrative supplies to 
the wholly owned assembler at prices that were based on the 
standard purchase price of the particular supplies and which 
varied from actual purchase price. 

7. The subject merchandise was appraised on the basis of 
constructed value, as defined in section 402(d) of the Tariff Act 
of 1930, as added by the Customs Simplification Act of 1956, 
using cost data presented by the importer. 

8. Where an item of cost was deemed adequate, the apprais- 
ing officer accepted that amount; where an item of cost was 
deemed to be deficient, he in most instances accepted the 
upward adjustment proposed by the importer. He rejected pro- 
posed downward reductions in some costs, including the elimi- 
nation of certain intragroup and interdivisional profits. 

9. As to materials manufactured by the importer and sold to 
the exporter, these materials were uplifted to actual cost, in- 
clusive of intradivisional profit, by the appraising officer who 
also uplifted by an additional percent to reflect the price that 
would have been charged had the foreign assembler been an 
independent customer. 

10. The exporting subsidiary incurred corporate support ex- 
penses that were not related to the production of the imported 
semi-conductor devices but were in furtherance of the report- 
ing and planning objectives of the parent importer. 


On these facts, the Court concludes as matters of law: 


1. That the plaintiff has succeeded in part in rebutting the 


presumption of correctness attaching to the appraised values. 


2. That constructed value as defined in 19 U.S.C., section 
1401la(d) [1976 ed.] (section 402(d), Tariff Act of 1930, as added 
by the Customs Simplification Act of 1956) is the proper basis 
for determination of the value of the merchandise herein. 

3. That such constructed value is the ‘“Dutiable Value” 
shown on the schedule which follows, in the last column. 


SCHEDULE 


| Duti- 
Entry No. Protest No. Type No. able 
value 


ao . = - icncuieapeane _ + 


1968 


4911D (68-204911) 53065000134 $0.1231 | $0.01345 |$0.1097 
.1201 .014105 | .1060 
5004D (68-205004) 53065000135 | .1231 01345 .1097 

.1201 014105 | .1060 
5333D (68-205333) 53065000137 1231 01845 | .1097 

1201 014105 | 1060 
5281D (68-205281) | 53065000136 1231 013845 | .1097 
1201 014105 | .1060 
1391 .00166 .1374 
5433D (68-205433) 53065000138 1231 01345 .1097 


.1201 014105 | .1060 
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ScHEDULE—Continued 


Y 807.99 Duti- 
Unit deduc- able 
tion value 


aati eeepc 


Protest No. Type No. 


value 


53065000139 | 1231 01345 1097 

: 1201 014105 | .1060 

102622............ssereceeeeeeee| 58065000155 .1597 035959 | .1237 
DENSI Oe gacsoceaustseeeereee 53065000156 | .1597 035959 | .1237 
é .2618 .067006 | .1948 

1534 .044998 | .1084 

1231 01345 | .1097 

1201 014105 | .1060 

1348 032445 | .1024 

.0899 .010175 | .0797 

.0899 010175 | .0797 


105608 53065000157 é .1196 .01556 .1040 
1232 .01730 .1059 

.1369 01761 .1193 

.0838 .00892 0749 

.1369 .01761 .1193 

LOGUBS Ess Sesaisvi Pas. es 53065000159 | 2N696 3648 052754 3121 
Ns css2ccste csavenceans 53065000158 df .2587 .033949 .2248 
RAED ss caconannéacenacssasenened 53065000164 1942 .05869 1355 
103894... eeseeeeeeeeeeeee| 53065000163 1942 .05869 1355 
1041381............scccssecseseseees] 53065000165 | .1942 .05869 1355 
104600... eee} 53065000160 370% .13686 .02384 .1130 
.13686 .02384 .1130 

.13686 01311 1237 

.13686 .02384 .1130 

13686 .02384 .1130 

12323 01352 .1097 

.12323 01352 .1097 

.0838 .00892 0749 

.0838 .00892 .0749 

¢ .0838 .00892 .0749 

FO ths. eine 53065000166 1942 .05869 1355 
104522.........cseseeesseeeeeee] 58065000167 1942 .05869 1355 
RO rico on sce haScuciesvee 53065000168 | ; 1355 


Dated: 29 April, 1982, New York, N.Y. 
JAMES L. WATSON, 
Judge. 


(Slip Op. 82-31) 


REPUBLIC STEEL CorP., ET AL., PLAINTIFFS v. UNITED STATES, ET 
AL., DEFENDANTS 


Court No. 82-2-00207 
Before Watson, Judge. 


371-925 0 - 82 - 6 
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Memorandum and Order on Defendant’s Motion for a Protective 
Order 


[Denied.] 


(Dated April 29, 1982) 


J. Paul McGrath, Assistant Attorney General (David M. Cohen, Branch Director, 
Commerical Litigation Branch, Velta A. Melnbrencis, Commercial Litigation 
Branch) for defendants. 

Cravath, Swaine & Moore (Alan J. Hruska on the brief) for plaintiffs. 


Watson, Judge: Defendants have moved for a protective order 
barring disclosure of pages 70, 71 and 178 of the administrative 
record in this action on the ground that the material they contain 
is subject to a “state secrets privilege.” The administrative record 
has been forwarded to the Court as part of plaintiffs’ action seek- 
ing judicial review of certain determinations of the International 
Trade Administration of the United States Department of Com- 
merce (ITA) with respect to a petition in which plaintiffs sought, 
inter alia, the imposition of antidumping duties on steel exported 
from Romania. 

The material for which protection is sought consists of two cables 
from the Department of Commerce to the American Embassy in 
Bucharest, Romania, describing conversations between the Ambas- 
sador of Romania to the United States and Gary Horlick, Deputy 
Assistant Secretary for Import Administration of the U.S. Depart- 
ment of Commerce. The conversations related to antidumping peti- 
tions filed against Romanian steel in the beginning of 1982. 

In a supporting affidavit, Lionel H. Olmer, Under Secretary of 
Commerce for International Trade and head of the ITA, states that 
the Ambassador has requested that the content of the conversa- 
tions remain confidential; that the documents were classified ‘‘con- 
fidential” by Deputy Assistant Secretary Horlick in accordance 
with Executive Order 12065; and that “disclosure of the foreign re- 
lations information in these documents would be likely to have a 
serious effect on our bilateral foreign relations with Romania, 
thereby causing identifiable damage to the national security of the 
United States.” 

Plaintiffs oppose the motion for a protective order on the ground 
that defendant has not made a showing sufficient to invoke the 
state secrets privilege. 

The Court finds that the motion does not show that the disclo- 
sure of this material would be prejudicial to foreign relations or a 
threat to national security. The motion is entirely conclusory on 
the point and relies on cases in which threats to national security 
were clearly pronounced and prejudice to U.S. foreign policy was 
apparent. Thus, in United States v. Reynolds, 345 U.S. 1 (1953), it 
was clear that important military secrets were at stake. In Repub- 
lic of China v. National Union Fire Ins. Co., 142 F. Supp. 551 (D. 
Md. 1956) it was clear that the discovery sought involved the ex- 
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tremely sensitive question of recognition of Communist China, 
which was then anathema to the United States. In addition, plain- 
tiffs’ point to the recognition of the states secrets privilege in cases 
involving the identity of persons performing intelligence work and 
similar matters touching on national security. American Civil Lib- 
erties Union v. Brown, 609 F2d 277, 281 (7th Cir. 1979), vacated on 
other grounds, 619 F. 2d 1170 (7th Cir. 1980) (en banc); Halkin v. 
Helms, 598 F. 2d 1 (D.C. Cir. 1978); Sigler v. LeVan, 485 F. Supp. 
185 (D. Md. 1980); Spock v. United States, 464 F. Supp. 510 (S.D. 
N.Y. 1978); and Jabara v. Kelley, 75 F.R.D. 475 (E.D. Mich. 1977). 

Defendants have not shown that the matters for which they seek 
protection are in the same class as those for which the state secrets 
privilege has been recognized. Moreover, it must be recalled that 
the privilege is being asserted here in the context of a comprehen- 
sive statutory scheme for the judicial review of these administra- 
tive actions. A conclusory assertion of privilege is not sufficent to 
deny plaintiffs access to material which is part of the record on 
which the contested decision was made. This action does not in- 
volve an area of commercial activity such as civil aviation, in 
which a limited statutory scheme for judicial review recognizes spe- 
cial strategic and diplomatic ramifications and requires deference 
to decisions of the executive based on unelaborated “factors relat- 
ing to our broad national welfare.” See C & S Air Lines v. Water- 
man Corp., 333 U.S. 103, 111 (1947). 

Finally, the Court has examined this material in camera in ac- 
cordance with 19 U.S.C. § 1516a(b\(2)(B). The examination showed 
nothing in the nature of a state secret, nothing suggestive of deli- 
cate matters of foreign policy and nothing else of a dimension enti- 
tled to a privilege against disclosure under the existing case law. 


For the above reasons, defendant’s motion for a protective order 
is denied. 


(Slip Op. 82-32) 


WALTER Hotm & Co., ET AL., PLAINTIFFS v. THE UNITED STATES, 
DEFENDANT 


Court Nos. R67-1324-94, R67-1325-95, R67-1326-97, R67-1327-98, R67-1416-96, 
R76-4672-99, R66-25403-93 


Before Watson, Judge. 


Export Value 


Plaintiff, claiming export value for the cantaloupes it imported from Mexico 
through Nogales, Arizona, proved that during the same period of time, similar can- 
taloupes imported through Laredo, Texas were appraised on the basis of export 
value and that appraisement on that basis, although done on a weekly basis by a 
sampling method, was a correct use of export value under section 402(b) of the 
Tariff Act of 1930, as amended by the Customs Simplification Act of 1956, (19 U.S.C. 
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§ 1402(b)) and was a proper exercise of the powers of the Customs Service under sec- 
tion 500(a) of the Tariff Act of 1930, as amended (19 U.S.C. § 1500(a)). 

[Judgment for plaintiff.] 

Stein, Shostak, Shostak & OHara (John N. Politis at the trial; Majorie M. Shostak 
on the brief) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
charge, International Trade Office, Commercial Litigation Branch (Madeline Kuflik 
at the trial and on the brief), for the defendant. 


Watson, Judge: The issue in this case is whether plaintiff has 
proved that export value under section 402(b) of the Tariff Act of 
1930, as amended by the Customs Simplification Act of 1956, is 
the proper basis for appraising the cantaloupes it imported from 
Mexico through the port of Nogales, Arizona in the spring of 1966. 
The underlying questions before the Court are whether Mexican 
cantaloupes entered through the port of Laredo, Texas during the 
same period of time were appraised on the basis of export value 
and, if so, whether plaintiff's cantaloupes were such or similar mer- 
chandise and entitled to the same basis of appraisement. 

The defendant has conceded that its appraisement of plaintiff's 
cantaloupes on the basis of constructed value was incorrect. It 
argues however that the appraised values ought to remain in effect 
because plaintiff has failed to prove its claimed export values. With 
respect to the underlying questions in the case it argues that the 
Laredo appraisements were not made on the basis of export value 
and, if indeed they were done on that basis, were incorrect because 
the circumstances of those transactions and their valuation did not 
conform to the statutory requirements of export value. Finally, de- 
fendant argues that, in any event, the cantaloupes at issue in this 
case are not comparable to the Laredo cantaloupes, that is to say, 
they are not such or similar merchandise within the meaning of 
section 402(f(4)D) of the Tariff Act of 1980. (9 U.S.C. 
§ 402(f)(4)(D)) 2 

Upon consideration of these arguments, and on the basis of the 
record in this case, the Court is of the opinion that plaintiff has 
met its burden of proof with respect to the claimed values. 


1 Section 402(b) provides: 

Export value.—For the purposes of this section the export value of imported merchandise shall be the price, 
at the time of exportation to the United States of the merchandise undergoing appraisement, at which such or 
similar merchandise is freely sold or, in the absence of sales, offered for sale in the principal markets of the 
country of exportation, in the usual wholesale quantities and in the ordinary course of trade, for exportation to 
the United States, plus, when not included in such price, the cost of all containers and coverings of whatever 


nature and all other expenses incidental to placing the merchandise in condition, packed ready for shipment to 
the United States 


2The text of Section 402(f4)\(D) is as follows: 
(f) Definitions.—For the purposes of this section— 


* * * ~ . * * 


(4) The term “such or similar merchandise” means merchandise in the first of the following categories in re- 
spect of which export value, United States Value, or constructed value, as the case may be, can be satisfactorily 
determined: 

* * * * * * * 

(C) Merchandise (i) produced in the same country and by the same person as the merchandise undergoing 
appraisement, (ii) like the merchandise undergoing appraisement in component material or materials and in the 
purposes for which used, and (iii) approximately equal in commercial value to the merchandise undergoing ap- 
praisement 


(D) Merchandise which satisfies all the requirements of subdivision (C) except that it was produced by another 
person. 
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Plaintiff's witness, Mr. Arthur Trust (a line examiner for canta- 
loupes during 1965 and 1966) testified that it was the intent of the 
Bureau of Customs in Laredo and the understanding of the trade 
that cantaloupes imported through Laredo, Texas were to be ap- 
praised on the basis of export value. That testimony is borne out by 
several documentary exhibits. The first is a letter dated October i1, 
1967, from the Director of the Division of Appraisement and Collec- 
tions to the Regional Commissioner of Customs in Los Angeles. 
(Plaintiff exhibit 1) The letter requests that a study be undertaken 
on the problems of implementing a system like the “Laredo 
system” for appraising cantaloupes from Sinaloa and Sonora, 
Mexico, to achieve the result of a “single system of appraisement.”’ 
It states: 


* * * 


it was determined that the approach which shows the 
most promise and most closely meets the requirements of sec- 
tion 402 of the Tariff Act of 1930, as amended (19 U.S.C. 
1401a), involves the appraisement of all Mexican cantaloupes 
at the freely offered prices at which growers in the Apatzingan 
and eastern areas are selling to packers for export to the 
United States. 


The second supporting exhibit was plaintiff's collective exhibit 7. 
These were the weekly reports on cantaloupes compiled by the 
Bureau of Customs at Laredo and submitted to the Customs Infor- 
mation Exchange, which state that the appraisals were made on 
the basis of export value. 

In light of these two exhibits, and the stipulation of the defend- 
ant in Agricolas De Mexico, S. De R.L. De C. V. v. United States, 64 
Cust. Ct. 591, 592, R.D. 1689 (1970), that cantaloupes imported 
through Laredo under the same system as was used in spring of 
1966, were appraised on the basis of ‘export value,” little weight 
can be given to the testimony of the Acting Appraiser at Laredo 
from July 1, 1965 to July 1, 1966 that cantaloupes were appraised 
on the basis of “constructed value.” 

The issue then becomes, not whether the Laredo cantaloupes 
were appraised on the basis of export value, but rather, whether 
the appraisal on that basis was correct. Defendant argues that the 
manner in which Laredo cantaloupes were appraised, did not con- 
form to the requirements of section 402(b). 

Specifically, defendant contends that the appraised values are 
not export values because they were fixed a week in advance, 
whereas section 402(b) requires that they be fixed at the time of ex- 
portation, and that the values for various grades and sizes of canta- 
loupes, once set for the week, could not be changed to account for 
fluctuations in prices paid for canialoupes at the packing sheds in 
Mexico. 

The “Laredo system” required persons importing cantaloupes 
during the time period in question, to obtain information as to the 
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values of cantaloupes from the office of the Appraiser, and to enter 
cantaloupes at those values. 

It was the duty of Mr. Trust to determine the values at which 
cantaloupes were entered. He testified that he ascertained the 
prices paid for different sizes and grades of cantaloupes at the 
packing sheds in the eastern growing areas of Mexico, from quotes 
in telegrams sent to him from shippers and customhouse brokers. 
To these prices he added the value of the crate in which melons 
were packed, as well as packing and grading costs. After Mr. Trust 
obtained sufficient price information, he transferred it to a “spread 
sheet,” or put it in journal form. Upon doing this, he would cali 
western ports along the border with Mexico to check the prices 
they were being quoted for cantaloupes from the eastern growing 
areas of Mexico, to find out if there were price discrepancies and 
the reason for them. 

He then selected a price for each grade and size of cantaloupes, 
which he felt would fairly reflect their value. With the approval of 
the Acting Appraiser, these prices were announced at weekly meet- 
ings with brokers and importers, and became the prices at which 
entry was required for the following week. The fact that values 
were set once a week does not preclude them from being export 
values within the meaning of section 402(b). 

Under these circumstances, that technique was a proper exercise 
of the powers vested in the Customs Service by section 500 of the 
Tariff Act of 1930, as amended by the Customs Simplification Act 
of 1956 (19 U.S.C. § 1500(a)) (hereinafter section 500(a)).2 Section 
500(a) provides that an appraiser may ascertain or estimate the 
value of merchandise “by all reasonable ways and means in his 
power.” 

Inasmuch as the prices submitted by shippers and brokers were 
found to be freely offered prices, were verified by calling other 
ports of entry, and by annual inspection visits to the packing sheds 
in the eastern growing areas of Mexico, the Court is satisfied that 
the “Laredo System” was a reasonable one, within the contempla- 
tion of section 500(a) and a proper way to determine export value. 

The Court does not accept defendant’s argument that the ap- 
praised values of the Laredo cantaloupes are not export values 
within the meaning of section 402(b), because there was no proof 
that growers knew that cantaloupes sold to the packing sheds were 
to be exported to the United States, and that the relationship be- 
tween growers and packer-shippers was such that it precluded free 
offers of sale. 

To the contrary, the existence of price differentials between can- 
taloupes sold for domestic consumption and those for export, gives 


* Section 500(a) entitled “Appraisement, classification, and liquidation procecures” provides that: 
The appropriate customs officer shall, under rules and regulations prescribed by the Secretary— 

(a) appraise merchandise in the unit of quantity in which the merchandise is usually bought and sold by as- 
certaining or estimating the value thereof by all reasonable ways and means in his power, any statement of cost 
or costs of production in any invoice, affidavit, declaration, or other document to the contrary notwithstanding; 
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rise to a strong inference that growers knew cantaloupes were 
being exported to the United States. 

Furthermore, the report filed by the Acting Appraiser upon his 
return from the 1966 annual inspection visit to the eastern growing 
regions of Mexico indicates that the prices paid for cantaloupes in 
Apatzingan were the measure against which prices paid for canta- 
loupes in other growing regions were to be compared. There is 
ample evidence that the prices paid for Apatzingan cantaloupes re- 
sulted from “free offers of sale.’ This is shown by the fact that new 
packers and exporters had entered the market for cantaloupes, and 
that competition was intense in that market. 

The outcome of the case then, turns on whether cantaloupes 
from Sinaloa, Mexico are “such or similar’ to cantaloupes from 
Apatzingan and the other eastern growing regions of Mexico, 
within the meaning of section 402(f)(4)(D). The factors which decide 
whether merchandise is “such or similar’ to other merchandise 
within the meaning of the statute, are commercial interchangeabil- 
ity, physical identity, and their adaptability to the same use. E. J. 
Brach & Sons v. United States, 65 Cust. Ct. 718, R.D. 11721, 317 F. 
Supp. 264 (1970); United States v. Irving Massin & Bros., 16 Ct. 
Cust. Appls. 19, T.D. 42714 (1928); United States v. Wecker & Co., 16 
Ct. Cust. Appls. 220, T.D. 42837 (1928). 

The Court is satisfied that the United States Department of Agri- 
culture “USDA” standards for grading cantaloupes imported 
through Nogales, Arizona were analogous to the trade terminology 
used in grading cantaloupes imported through Laredo. Both the 
“U.S. No. 1” (USDA term) and the “No. 1” (trade term) cantaloupes 
were so designated for their well-netted, well-shaped exteriors, free 
of ground spots and worm marks. By the same token, the “U.S. 
Commercial” and “U.S. No. 2” (USDA terms) and the “Other than 
No. 1’s” (trade term) cantaloupes were less well-netted, less well- 
shaped, and had ground spots. 

There being no question that melons from the different regions 
of Mexico were used for the same purpose, and that analogous 
grades could serve as substitutes for each other, in the market- 
place, the Court finds them to be “such or similar” merchandise 
within the meaning of section 402(f)(4)(C). 

Plaintiff having established the export value of “such or similar” 
merchandise, is entitled to enter the cantaloupes at issue at the ap- 
praised value of cantaloupes entered through Laredo at the same 
time, plus the packing costs of the Sinaloa cantaloupes. 

Judgment shall enter accordingly. 
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(Slip Op. 82-33) 


SCHOENFELD & Sons, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 73-4-00898 
Before LANDIS, Judge. 


Bell Peppers—Dehydrated Vegetables 


[Plaintiff's motion for summary judgment denied; defendant’s cross-motion for 
summary judgment denied.] 


(Dated April 30, 1982) 


Freeman, Meade Wasserman & Schneider (Louis Schneider and Angela Pitsaris on 
the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Robert H. 
White on the briefs), for the defendant. 


LaANpIs, Judge: Pursuant to Rule 56 of this Court plaintif moves 
and defendant cross-moves for summary judgment. 

The subject merchandise of this action is dehydrated green bell 
peppers. The pertinent tariff provisions, found in the Tariff Sched- 
ules of the United States (TSUS), are as follows: 


Classified under: 
SCHEDULE 1.—ANIMAL AND VEGETABLE PRODUCTS 


PART 8.—VEGETABLES 


* * * 


Subpart B.—Vegetables, Dried, Desiccated, or Dehydrated 


Vegetables, dried, desiccated, or dehydrated, whether or 
not reduced in size or reduced to flour (but not otherwise 
prepared or preserved): 

Dried desiccated or dehydrated: 


* * * * 
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15.5% ad val. or 
13.5% ad val., 
depending on year 
of entry 


Claimed under: 


PART II [SCHEDULE 1]—COFFEE, TEA, MATE, AND SPICES 


* * * * * * 


Subpart B.—Spices and Spice Seeds 


Subpart B headnotes: 

1. The articles described in this subpart embrace only 
such herbs, leaves, flowers, barks, roots, seeds, or other 
parts of plants which have practically no food value, and 
are suited and capable of being directly used, either 
whole, divided or ground, for culinary purposes as a sea- 
soning or garnishment. 


* * * * * * * 


Pepper: 


* * * * 


Capsicum or cayenne or red: 
Not ground: 


* * * * 


161.83 } 4¢ per lb. or 3¢ per 
lb. depending on 
year of entry 


1In the complaint plaintiff additionally claims classification under TSUS item 
161.71 as “Paprika, ground or not ground”, dutiable at five (.05) cents per pound 
and alternatively claims classification pursuant to item 162.15 as “Mixed spices, 
and spices, and spice seeds not specially provided for’, dutiable at 9% ad valorem 
or 8% ad valorem depending on the date of entry. 

Plaintiff has briefed neither of these claimed classifications on the summary 
judgment motion. The court, therefore, will not address these claimed classifica- 
tions. 


A review of the pleadings and the memorandums of law, affida- 
vits and exhibits submitted in support of the summary judgment 
motions indicates that this action is not ripe for granting summary 
judgment to either party as material issues of fact exist which 
should be resolved on a full trial on the merits. It is well settled 
that the existence of material issues of fact precludes the granting 
of summary judgment. S.S. Kresge Co. v. United States, 77 Cust. Ct. 
154, C.R.D. 76-6 (1976); Inter-Pacific Corp. v. United States, 1 CIT 
—, Slip Op. 81-52 (1981). The court cannot try issues of fact on a 
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summary judgment motion, it can only determine whether there 
are factual issues to be tried. Heyman v. Commerce and Industry 
Insurance Company, 524 F. 2d 1317 (2d Cir. 1975). 

In the present case the basic factual issue in dispute is whether 
dehydrated green bell peppers have nutritional food value and, if 
they have, what is the extent of that food value. This is of particu- 
lar importance in view of the Subpart B headnotes to Schedule 1, 
Part II, Subpart B which states: 


1. The articles described in this subpart embrace only such 
herbs, leaves, flowers, barks, roots, seeds, or other parts of 
plants which have practically no food value * * *. [Emphasis 
added. | 


Thus, if the peppers contain a sufficient amount of nutritional 
food value, they would be precluded from plaintiff's claimed classi- 
fication under TSUS item 161.83. 

The conflicting affidavits submitted in support of the respective 
motions are insufficient for granting summary judgment. Where a 
party opposing summary judgment raises any triable fact ques- 
tions, he has the right to adduce the expert testimony of live wit- 
nesses and cross-examine the opponent’s witnesses rather than to 
have to rely on the affidavits submitted in opposition to the sum- 
mary judgment motion. United States v. J. B. Williams Company, 
Inc., 498 F. 2d 414, 430 (footnote 19), (2d Cir. 1974); S.S. Kresge Co. 
v. United States, supra. 

The affidavits and exhibits submitted by plaintiff in support of 
its motion for summary judgment are sufficient to preclude defend- 
ant’s summary judgment motion although not sufficient to sustain 
its own motion. 

Accordingly, plaintiff's motion for summary judgment and de- 
fendant’s cross-motion for summary judgment, are denied in all re- 
spects. 


(Slip Op. 82-34) 
Action I 


BROTHER INDUSTRIES, LTD., AND BROTHER INTERNATIONAL CORPO- 
RATION, PLAINTIFFS, v. UNITED STATES, DEFENDANT, SMITH- 
Corona Group, CONSUMER Propucts Division, SCM Corpora- 
TION, PARTY-IN-INTEREST 
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Action II 


SMITH-CORONA GROUP, CONSUMER Propucts Division, SCM Cor- 
PORATION, PLAINTIFF, Uv. UNITED STATES, DEFENDANT, BROTHER 
INDUSTRIES, LTD., AND BROTHER INTERNATIONAL CORPORATION; 
SILVER SEIKO, LTp., AND SILVER REED AMERICA, INC., PARTIES-IN- 
INTEREST 


Consolidated Court No. 80-9-01436 
Before: NEWMAN, Judge. 


Memorandum and Order on Cross-Motions for Summary 
Judgment 


[SCM’s motion for summary judgment denied; Government’s cross-motion for sum- 
mary judgment granted; Brother’s cross-motion for summary judgment granted in 
part; Silver’s cross-motion for summary judgment granted. ] 


(Dated April 30, 1982) 


Tanaka Walders & Ritger, Esqs. (H. William Tanaka, Lawrence Walders, Donald 
L. E. Ritger and Wesley K. Caine, Esqs., of counsel) for Brother Industries, Ltd. and 
Brother International Corporation. 


Eugene L. Stewart, Terence P. Stewart, Edwin M. Silverstone and Michael M. Ma- 


loney, Esqs., for Smith-Corona Group, Consumer Products Division, SCM Corpora- 
tion. 

J. Paul McGrath, Assistant Attorney General (David M. Cohen, Director, Com- 
mercial Litigation Branch, Velta A. Melnbrencis, Esq., and Francis J. Sailer, Esq.); 
James M. Lyons, Staff Attorney, International Trade Administration, Department of 
Commerce) for the defendant. 


Arter, Hadden & Hemmendinger, Esqs. (Noel Hemmendinger, William Barringer 


and Christopher Dunn, Esqs., of counsel) for Silver Reed America, Inc. and Silver 
Seiko, Ltd. 


NEWMAN, Judge: We are faced in this consolidated action with a 
number of highly complex issues which are of novel impression, 
and undoubtedly are of great significance in the administration of 
the nation’s antidumping laws. The above-captioned cases arose out 
of the same determination by the Department of Commerce, thus 
are largely interrelated and consequently—for the sake for expedi- 
tion—were consolidated by this Court for review. 


I 


BACKGROUND 


Smith-Corona Group, Consumer Products Division, SCM Corpora- 
tion (“SCM”), and the related companies of Brother Industries, 
Ltd., of Nagoya, Japan and Brother International Corporation, of 
Piscataway, New Jersey (collectively ‘“Brother’’),! challenge the 


1SCM filed the summons in Court No. 80-9-01343 and Brother filed the summons in Court No. 80-9-01436 
SCM intervened as a party-in-interest in Brother’s case; Brother and Silver Seiko, Ltd. and Silver-Reed America, 


Continued 
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“Early Determination of Antidumping Duties” by the International 
Trade Administration, United States Depariment of Commerce 
(“Commerce’’) in Portable Electric Typewriters from Japan; Deter- 
mination of Duty, published in the Federal Register on August 13, 
1980,2 45 FR 53853-56, as clarified and corrected in 46 FR 14006 
(1980). 

SCM is the sole domestic manufacturer of portable electric type- 
writers (““PETs’’). Brother Industries, Ltd. is a Japanese manufac- 
turer of PETs and Brother International Corporatio: is an import- 
er of such merchandise from Japan. Silver Seiko, I.td. and Silver 
Reed America, Inc. (collectively ‘“Silver’’) have inter 7ened in these 
proceedings. The former is a Japanese manufacturer of PETs, and 
the latter is an importer of such merchandise from Japan. 

At a previous stage of this litigation, SCM made application 
under section 516A(c\(2) of the Tariff Act of 1930, as amended by 
the Trade Agreements Act of 1979 (19 U.S.C. § 1516a(c)(2)), to enjoin 
the liquidation of the entries that were the subject of Commerce’s 
early determination of antidumping duties pending the final hear- 
ing and disposition on the merits of the action, and additionally, 
for certain incidental relief. Brother filed a cross-motion to dismiss 
for lack of subject matter jurisdiction, which cross-motion was op- 
posed by SCM and the Government. Silver does not challenge the 
Court’s jurisdiction. In 1 CIT —, Slip Op. 80-17, 507 F. Supp. 1015 
(December 30, 1980), this Court entered a memorandum and order: 
(1) granting SCM’s motion for injunctive relief (thus, staying the 
liquidation of entries of PETs on and after January 4, 1980 to May 
7, 1980, covered by the early determination of antidumping duties); 
(2) denying SCM’s application for incidental relief; and (3) denying 
Brother’s cross-mction to dismiss for lack of jurisdiction. The prior 
history of this case is summarized in my prior decision of Decem- 
ber 30, 1980, and in the interest of brevity that background will be 
reiterated herein only to the extent necessary for discussion of the 
issues presently before the Court. 

In its early determination of antidumping duties, Commerce 
granted Brother and Silver a wide range of adjustments or deduc- 
tions in determining the foreign market value of their PETs sold in 
Japan in the four-month period investigated that resulted in find- 


Inc., in turn, intervened in Court No. 80-9-01343. Subsequently, by an order of this Court entered on December 
30, 1980, the two actions were consolidated pursuant to a motion filed by Brother; and a motion to sever by 
intervenors Silver Seiko, Ltd. and Silver Reed America, Inc. was denied. See 1 CIT —, Slip Op. 80-18 (1980). 

2This determination was made pursuant to section736(c) of the Tariff Act of 1930, as added by the Trade 
Agreements Act of 1979, 19 U.S.C. § 1673e(c). See my decision in 1 CIT —, Slip Op. 80-17, 507 F. Supp. 1015 
(1980) for the background of the “Early Determination of Antidumping Duties” by Commerce; and the memo- 
randum and order granting SCM’s application for injunctive relief, while denying Brother’s cross-motion to dis- 
miss for lack of subject matter jurisdiction. See also SCM Corporation v. United States (Brother International 
Corporation, Party-in-Interest), 84 Cust. Ct. 227, C.R.D. 80-2, 487 F. Supp. 96 (1980) and F. W. Myers & Co. Inc., et 
al. v. United States, 72 Cust. Ct. 219, 220-21, C.D. 4544, 376 F. Supp. 860 (1974), for excellent summaries of the 
Antidumping Act and its administration by Chief Judge Re and Judge Maletz respectively. 

>On October 14, 1980, oral argument was heard on SCM’s requested injunctive and incidental relief, and 
Brother's cross-motion to dismiss. On March 4, 1982, oral argument was heard concerning the merits in this 
consolidated case pursuant to SCM’s request. 
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ings of various weighted average dumping margins.* The graveman 
of SCM’s action is that certain of these adjustments or deductions 
are contrary to law and unsupported by substantial evidence in the 
administrative record. 

Specifically, the adjustments to foreign market value made by 
Commerce which are challenged by SCM are: 

(1) Adjustment of the foreign market value of each typewriter 
model for differences in packing costs and in Japanese inland 
freight incurred in sales in the home market and to the United 
States. 

(2) Adjustment of the foreign market value of each typewriter 
model by the amount of certain types of rebates in connection with 
sales in Japan. 

(3) Adjustment of the foreign market value of each typewriter 
model pursuant to 19 CFR §353.15(c), for the exporter’s sales price 
offset (“ESP offset”), in those instances where foreign market value 
was compared with the exporter’s sales price. 

(5) Adjustment of the foreign market value of each Brother type- 
writer model for differences in physical characteristics by an 
amount that was equal to the difference in the costs of certain ac- 
cessories and printed materials provided in connection with sales 
in Japan and to the United States. 

(6) Adjustment to the foreign market value of each typewriter 
model by an amount for certain advertising expenses incurred in 
sales in Japan. 

As is evident from the above, SCM has mounted a broad and 
multifaceted challenge to Commerce’s early determination of anti- 
dumping duties.® 

Brother’s action contests the denial by Commerce of an addition- 
al adjustment to foreign market value for the cost of a promotional 
campaign conducted in Japan, namely the give-away of transistor 
radios in connection with the sale of portable typewriters (includ- 
ing PETs). Brother contends that the disallowance was arbitrary 
and capricious or otherwise not in accordance with law.® In all 
other respects, Brother supports the adjustments made by Com- 
merce and challenged by SCM. 

Presently before the Court are SCM’s motion for summary judg- 
ment and cross-motions for summary judgment by the Govern- 


*The PETs covered by the early determination of antidumping duties were entered or withdrawn from ware- 
house for consumption on or after January 4, 1980 to May 7, 1980. January 4, 1980 was the date of publication 
by the Treasury Department of its tentative determination of sales at less than fair value, and the date on 
which liquidation was suspended (44 FR 1220); May 7, 1980 was the date of publication by the International 
Trade Commission of its affirmative final injury determination (45 FR 30188). On January 2, 1980, Treasury's 
responsibility for the administration of the antidumping law was transferred to the Commerce Department by 
the President’s Reorganization Plan No. 3 of 1979 (44 FR 69275 and 45 FR 9931) 

5 SCM also challenges an alleged determination by Commerce granting Silver an adjustment for differences in 
merchandise for costs associated with the changeover of production lines. However, in light of the statements of 
defendant and of Silver that in fact no adjustment was granted to Silver for production changeover costs, SCM 
“does not at the present time further pursue this issue” (SCM’s Brief, at 156 

6 Brother’s complaint also alleged that Commerce erred by including a certain typewriter (Brother Model No 
7800, balltype typewriter) within the. scope of the early determination. However, Brother has abandoned that 
claim. 
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ment, Brother and Silver. Silver takes no position on that aspect of 
Commerce’s determination challenged by Brother. 


II 


“CAUSAL LINK”’ ISSUE 


We first consider SCM’s argument that Commerce erred as a 
matter of law in granting the contested adjustments to foreign 
market value because no “‘causal link’”’ was established between the 
differences in circumstances of sale and the differential between 
United States price and the foreign market value, as required by 
19 U.S.C. §1677b(a)(4). In this connection, SCM argues that the 
Court must hold invalid the administering authority’s regulation 
19 CFR § 353.15(d) as being inconsistent with and in violation of the 
antidumping law. The “causal link’ issue is the centerpiece of 
SCM’s challenge to all of the contested adjustments. 

SCM complains that Commerce in its early determination of an- 
tidumping duties made no finding of a causal link between the dif- 
ferences in circumstances of sale and the difference in the United 
States price and the foreign market value. Further, SCM contends 
that no information concerning a causal link was submitted by 
Brother or Silver to Commerce, nor was any such information re- 
quested by the administering authority. 

The “causal link” issue presented by SCM arises from 19 U.S.C. 
§ 1677b(a)(4), which so far as pertinent, reads: 


(4) Other adjustments.—In determining foreign market 
value, if it is established to the satisfaction of the administer- 
ing authority that the amount of any difference between the 
United States price and the foreign market value (or that the 
fact that the United States price is the same as the foreign 
market value) is wholly or partly due to— 

(A) the fact that the wholesale quantities, in which such 
or similar merchandise is sold or, in the absence of sales, 
offered for sale, for exportation to, or in the principal mar- 
kets of, the United States, as appropriate, in the ordinary 
course of trade, are less or are greater than the wholesale 
quantities in which such or similar merchandise is sold or, 
in the absence of sales, offered for sale, in the principal 
markets of the country of exportation in the ordinary 
course of trade for home consumption (or, if not so sold for 
home consumption, then for exportation to countries other 
than the United States); 

(B) other differences in circumstances of sales; or 

(C) the fact that merchandise described in paragraph (B) 
or (C) of section 1677(16) of this title is used in determining 
foreign market value. 


then due allowance shall be made therefor. [Emphasis added.] 


From a reading of the statute, it is clear that the party claiming 
entitlement to an adjustment of foreign market value must prove: 
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(1) the existence of “other differences in circumstances of sales” 
within the meaning of the statute; (2) that the difference in United 
States price and foreign market value is wholly or partly due to 
other differences in circumstances of sale; and (3) the monetary 
value of the differences for which adjustments are claimed. 

Focusing on the second requirement above, and particularly the 
language “due to” (denominated by SCM as the “causal link”’ re- 
quirement), it must be stressed that the statute requires only that 
a causal link be established to the satisfaction of the administering 
authority. But the statute provides no standards or guidelines as to 
how the administering authority is to determine whether the price 
differential is wholly or partly “due to’ other circumstances of 
sale. Manifestly, then, since the statute sets forth no definitive cri- 
terion, Congress intended to rely upon the expertise and judgment 
of the administering authority to determine the criterion which 
will establish the existence of the necessary causal link between 
the difference in prices and differences in circumstances of sale. In 
granting adjustments to the foreign market value of the Brother 
and Silver typewriters, the administering authority was presump- 
tively satisfied from the evidence submitted that the requisite 
causal link between the differentials in price and the differences in 
circumstances of sale existed in this case. 

While 19 U.S.C. § 1677b(a)(4) does not define “other differences in 
circumstances of sales’ or prescribe the method for deterining al- 


lowances, 19 CFR § 353.15 has been promulgated for that purpose. 
That regulation reads: 


§353.15 Differences in circumstances of sale. 


(a) In general. In comparing the United States price with the 
sales, or other criteria applicable, on which a determination of 
foreign market value is to be based, reasonable allowances will 
be made for bona fide differences in the circumstances of the 
sales compared to the extent that it is established to the satis- 
faction of the Secretary that the amount of any price differen- 
tial is wholly or partly due to such differences. Differences in 
circumstances of sale for which such allowances will be made 
are limited, in general, to those circumstances which bear a 
direct relationship to the sales which are under consideration. 

(b) Examples. Examples of differences in circumstances of 
sale for which reasonable allowances generally will be made 
are those involving differences in credit terms, guarantees, 
warranties, technical assistance, servicing, and assumption by 
a seller of a purchaser’s advertising or other selling costs. Rea- 
sonable allowances also generally will be made for differences 
in commissions. Allowances generally will not be made for dif- 
ferences in advertising and other selling costs of a seller, 
unless such costs are attributable to a later sale of the mer- 
chandise by a purchaser. 

(c) Special rule. Notwithstanding the criteria for adjustments 
for differences in circumstances of sale set forth in paragraphs 
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(a) and (b) of this section, reasonable allowances for other sell- 
ing expenses generally will be made in cases where a reason- 
able allowance is made for commissions in one of the markets 
under consideration and no commission is paid in the other 
market under consideration, the amount of such allowance 
being limited to the actual other selling expenses incurred in 
the one market, or the total amount of the commission allowed 
in such other market, whichever is less. In making compari- 
sons using exporter’s sales price, reasonable allowance will be 
made for all actual selling expenses incurred in the home 
market up to the amount of the selling expenses incurred in 
the United States market. 

(d) Determination of allowances. In determining the amount 
of the reasonable allowances for any differences in circum- 
stances of sale, the Secretary will be guided primarily by the 
cost of such differences to the seller, but, where appropriate, 
he may also consider the effect of such differences upon the 
market value of the merchandise. 


It is evident that section 353.15(d) assumes a causal link exists 
between differences in circumstances of sale and price differentials 
primarily where there are cost differences to the seller or, where 
appropriate, the differences in circumstances of sale have an effect 
upon the market value of the merchandise. In quantifying the rea- 
sonable allowances for any differences in circumstances of sale, the 
regulation specifies in administrative preference for considering 
the cost of such differences to the seller, “but where appropriate 
[the administrating authority] may also consider the effect of such 
differences upon the market value of the merchandise’. Stated dif- 
ferently, section 353.15(d) provides, in effect, that if there are dif- 
ferences in circumstances of sale, and if there is also a price differ- 
ential, then the administering authority will be satisfied that there 
is a causal connection between those events upon a showing either 
that the costs to the seller are different, or under appropriate cir- 
cumstances, that the differences in circumstances of sale have an 
effect upon the market value of the merchandise. 

SCM insists that 19 CFR §353.15(d) is inconsistent with and in 
violation of 19 U.S.C. §1677b(a)(4) because it permits the adminis- 
tering authority, when determining the amount of the reasonable 
allowance for differences in circumstances of sale, to “be guided 
primarily by the cost of such differences to the seller”. Continuing, 
SCM maintains that the regulation’s cost criterion is invalid, and 
that the only correct standard under the statute is the effect, if 
any, of differences in circumstances of sale upon the market value 
of the merchandise. Consequently, according to SCM, the regula- 
tion unlawfully eliminates the statutory requirement that a 
“causal link’”’ be established between the selling price differential 
and the claimed differences in circumstances of sale. SCM also 
argues that the regulation is invalid because the statute is con- 
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cerned with factors affecting selling prices, not with the differences 
in cost to the producer. 

I must disagree with SCM’s contention that regulation 19 CFR 
§ 353.15(d) is violative of the statute: 

First, regulation 19 CFR § 353.15(a) requires that it be established 
to the satisfaction of the Secretary that the amount of any price 
differential is wholly or partly due to bona fide differences in the 
circumstances of the sales compared. Hence, while 353.15(a) sets 
forth the statutorily mandated causal link, it leaves open the cir- 
cumstances in which the Secretary will be satisfied as to the exist- 
ence of the causal link. Indeed, regulation 353.15(d) indicates that 
the Secretary will be satisfied that the price differential is wholly 
or partly due to differences in circumstances of sale upon a show- 
ing that there is a cost difference to the seller for the different cir- 
cumstances of sale, with the amount of the allowance to be based 
upon the cost of such differences. It is stressed, however, that the 
regulation expressly permits the administering authority to also 
consider, when appropriate, the effect that differences in circum- 
stances of sale may have upon market value of the merchandise. 

But in determining the validity of regulation 353.15(d), it must be 
emphasized that under the statute whether a price differential is 
due to differences in circumstances of sale need only be established 
to satisfaction of the administering authority. Manifestly, the statu- 
tory language “to the satisfaction of the administering authority” 
confers upon Commerce wide discretion in determining the exist- 
ence of a “causal link”. And plainly, the statute does not limit the 
administering authority to determining the effect of differences in 
circumstances of sale on market values, as urged by SCM. If the 
administering authority is satisfied that adjustments should be 
made to the foreign market values predicated upon differences in 
relative costs, as provided in the regulation, then that approach is 
well within the discretion granted by the statute, unless there is no 
rational connection between costs and prices. 

Fundamentally, the regulation in question can be set aside by 
the Court only if the agency exceeded its statutory authority or the 
regulation is unreasonable. United States v. Gruen Watch Co., 21 
CCPA 225, T.D. 46761 (1933); Alberta Gas Chemicals, Inc. v. United 
States, 1 CIT 312, 515 F. Supp. 780 (1981). When the regulation is 
related to the purposes of the enabling legislation—as the case 
here—its validity should be sustained. Cf. Kyle v. I.C.C., 609 F. 2d 
540, 542-43 (D.C. Cir. 1980). 

Aside from suggesting the possibility that factors other than a 
difference in costs for sales in the home market versus sales for 
export to the United States may account for a difference in selling 
prices, SCM cites no authority for its contention that the costs bear 
no rational relationship to the selling prices of merchandise. Silver, 
on the other hand, aptly points out that “[t]he relationship of cost 
to the determination of fair market value is an integral part of the 
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statutory scheme of the antidumping law’. Thus, where a foreign 
market value cannot be determined on the basis of prices of such 
or similar merchandise sold in the principal markets of the foreign 
country, the administering authority can determine such value 
under §773(a)(2) of the Act (19 U.S.C. § 1677b(a)(2)) by use of ‘“‘con- 
structed value”. As defined by §773(e) of the Act (19 U.S.C. 
§ 1677b(e)), constructed value is a cost-oriented method of valuation. 
Congressional recognition of the relationship between fair value 
and cost is also underscored by §773(b) (19 U.S.C. §1677b(2)), which 
requires the administering authority to disregard prices as the 
basis of foreign market value where those prices do not “permit the 
recovery of all costs within a reasonable period of time.” The inclu- 
sion of these provisions in the law is undoubtedly recognition by 
Congress that there exists a direct relationship between cost and 
foreign market value as defined by the statute. 

In the final analysis, one need not be an economist to recognize 
that under normal market conditions prices directly reflect costs. 

Further, bearing upon the issue concerning the validity of 19 
CFR § 353.15(d) is the fact that the regulation was promulgated in 
1976 following what the Treasury Department regarded as its long- 
standing practice in the administration of the law. See paragraph 
3, preamble to T.D. 76-176 (1976), 41 FR 262038 (1976). As stated in 
the notice: 


3. Para. (d) of § 153.10 has been changed to provide that in 
determining allowances for differences in circumstances of 
sale, the Secretary will be guided primarily by the cost of such 
differences to the seller but, where appropriate, may also con- 
sider the effect of such differences upon the market value of 
the merchandise. * * * These changes are intended to reflect 
long existing Treasury practice. [Emphasis added.] 


The administrative practice of permitting allowances for differ- 
ences in circumstances of sale based upon the cost of such differ- 
ences to the seller is a long-standing practice dating back to the 
1960 Treasury Department antidumping regulations. When in 1958, 
Congress amended § 202 of the Antidumping Act of 1921 to include 
provisions for adjustments for “other differences in circumstances 
of sale’, the Treasury Department promulgated its first regulations 
to administer the differences in circumstances of sale adjustment 
permitted by statute. Section 14.7(b)(2)(iii) of those regulations pro- 
vided in pertinent part: 


(iii) In determining the amount of the reasonable allowances 
for any differences in circumstances of sale, the Secretary will 
be guided primarily by the effect of such differences upon the 
market value of the merchandise but, where appropriate, may 
also consider the cost of such differences to the seller, as con- 
tributing to an estimate of market value. [Emphasis added.] 


Hence, contemporaneously with the enactment of the amend- 
ment to § 202 of the Antidumping Act of 1921 permitting adjust- 
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ments for “other differences in circumstances of sales,’ the Treas- 
ury, while guided “primarily” by a market value approach, was au- 
thorized to, and in fact adopted, the practice of “also” considering 
the cost of the differences to the seller. The importance of such a 
contemporaneous interpretation of the statute is pointed up in 
Zenith Radio Corp. v. United States, 437 U.S. 443, 450 (1977), where 
the Supreme Court said: 


Moreover, an administrative “practice has peculiar weight 
when it involves a contemporaneous construction of a statute 
by the [persons] charged with the responsibility of setting its 
machinery in motion, of making the parts work efficiently and 
smoothly while they are yet untried and new.” Norwegian Ni- 
trogen Products Co. v. United States, 288 U.S. 294, 315 (1933); 
see, e.g., Power Reactor Co. v. Electricians, 367 U.S. 396, 408 
(1961). 


Moreover, as a familiar matter of well-established principles of 
administrative law, a long-standing construction of a statute by an 
agency charged with its administration is afforded great weight by 
a reviewing court. See, e.g., Zenith Radio Corporation v. United 
States, supra; Saxbe, Attorney General, et al. v. Bustos et al., 419 
U.S. 65, 74 (1974); and National Labor Relations Board v. Bell Aero- 
space Company, Division of Textron, Inc., 416 U.S. 267, 275 (1974). 
This is especially true where, as here, Congress has re-enacted the 
statute without change, in the face of the long-standing practice. 
Id. Significantly, Congress enacted antidumping legislation in both 
1975 and 1980, and on neither occasion did Congress in any way 
express disapproval of the practice in question, or on the latter oc- 
casion, the 1976 regulation itself.7 When Congress thoroughly re 
viewed the United States antidumping legislation prior to enacting 
the Trade Agreements Act of 1979, it expressed specifically how it 
was departing from the substance of the prior law, as it related to 
the understanding of “foreign market value.’ Accordingly, from 
the legislative history, it is obvious that the only changes Congress 
intended in connection with the understanding of “foreign market 
value” were ones which would put “third country price” and “con- 
structed value” on an equal footing in terms of priority; would 
permit the use of averaging and sampling techniques in price cal- 
culations; and would give Commerce authority to disregard insig- 
nificant adjustments. In all other respects, Congress expressly in- 
tended to “retain existing law’ concerning the term “foreign 
market value’.® See S. Rep. No. 96.249, 96th Cong., Ist Sess. 95 
(1979). 

Indeed, as if to reinforce its manifest intent, the Senate Report, 
supra, states: 


7 Congress enacted antidumping provisions in the Trade Act of 1974, Pub. L. 93-618, and the Trade Agree- 
ments Act of 1979, Pub. L. 96-39. 
8 Thus, the Senate Committee on Finance stated: 
The bill—Section 773 of the Tariff Act of 1930, as added by section 101 of the bill [i-e., the provision defin- 
ing “foreign market value’’], would retain existing law with several modifications. [Emphasis added.] 
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Reasons for the provision.—Subtitle B of title VII of the 
Tariff Act, as added by section 101 of the bill, contains a com- 
prehensive antidumping law. Many of the substantive rules of 
the Antidumping Act are reenacted in subtitle B. The Commit- 
tee does not intend to change the substantive rules except as spe- 
cifically noted in this report. Changes in organization and ter- 
minology have been made solely to modernize and clarify the 
terms of those rules. Therefore, although the Antidumping Act, 
1921, is replaced by subtitle B, the committee intends the ad- 
ministrative and judicial precedents relating to the terms under 


the Antidumping Act to continue to apply under the new law. 
[Emphasis added. ] 


In connection with the above, it is significant that Congress was 
well aware of the 1976 regulation explicitly authorizing quantifica- 
tion of adjustments for differences in circumstances of sale on the 
basis of the cost to the seller when it enacted the Trade Agree- 
ments Act. In early 1979, the United States General Accounting 
Office (“G.A.O.’”) extensively studied the antidumping legislation 
and reported its findings to the Congress. See U.S. General Ac- 
counting Office, U.S. Administration Of The Antidumping Act Of 
1921; Report To The Congress By The Comptroller General Of The 
United States, ID-79-15 (March 15, 1979). With specific reference to 
the practice now challenged by SCM, the G.A.O. reported and ex- 
plained (id., at 27): 


Adjustments for circumstances of sale are quantified on the 
basis of the cost to the seller. Although Customs regulations 
provide that, where appropriate, the effect of these differences 
on the market value of the merchandise will be considered, of- 
ficials explained that this is rarely practical because all mer- 
chandise is uniformly affected by circumstances of sale and it 
normally is not possible to isolate the effects on market value 
of each of these items.® 


It clearly appears, then, that Congress knowingly declined to 
overturn the existing regulations or otherwise disapprove the prac- 
tice in question when it extensively reviewed the antidumping 
laws.1° Nevertheless, SCM strenuously argues against the forego- 
ing conclusion by pointing to the following language in S. Rep. No. 
96-249, supra, at 96: 


*In fact, Congress was made aware of this practice before it enacted the original provision for circumstances- 
of-sale adjustments in the 1958 amendment to the Antidumping Act, 1921, in Pub. L. 85-630, 72 Stat. 583. In 
testimony quoted by SCM at 71 of its memorandum, Assistant Secretary of the Treasury David W. Kendall ex- 
plained to Congress how circumstances-of-sale adjustments were made under the then-existing antidumping reg- 
ulations, and gave an example of an adjustment for a certain service guarantee provided by the manufacturer 
for bicycles sold for home consumption, but not for bicycles exported to the United States. The adjustment was 
computed exclusively on the basis of the cost to the manufacturer. See Hearings on H.R. 6006, 6007, and 5120 
Before the House Comm. on Ways and Means, 85th Cong., Ist Sess. 39 (1957). 

'0 SCM’s quotation from a “Treasury Department Memorandum Relating to the Antidumping Act, 1921”, at 
38 (August 1961) for the rationale of using “price’’ as a measure of value, rather than seller’s costs, is taken out 
of context. The excerpt quoted specifically relates to the allowance of quantity discounts, not to other differences 
in circumstances of sale or differences in physical characteristics. The terms “price” and “market value” are not 
necessarily synonymous. Mcreover, the fact that using prices in determining adjustments for differences in 
wholesale quantities may be convenient does not support SCM’s argument that it is more efficient to quantify 
differences in circumstances of sale on the basis of market value than on the basis of cost. 
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This report is not intended as a general expression of ap- 
proval or disapproval of current regulations or administrative 
practice. This should be emphasized with respect to regulations 
regarding the current law on dumping from non-market econo- 
mies countries. The reenactment of current statutory provi- 
sions on this subject is not an expression of Congressional ap- 
proval or disapproval of the regulations promulgated by the 
Secretary of the Treasury on August 9, 1978 (43 FR 35262). 


Several points are relevant in connection with the foregoing 
statement. First, the Senate Finance Committee did not disapprove 
the current regulations and administrative practice, but in effect 
preserved the status quo, a status quo that other passages of the 
same Senate Report indicate that Congress was intent upon pre- 
serving, with “several modifications”. Treating similar language in 
legislative history relating to the Trade Act of 1974, the Court of 
Customs and Patent Appeals reasoned in United States v. Zenith 
Radio Corporation, 64 CCPA 130, 145, C.A.D. 1195, 562 F. 2d 1209 
(1977); aff'd, Zenith Radio Corporation v. United States, 437 US. 
443 (1978): 


The effect of the Committees’ mutually contradictory ap- 
prove-disapprove statements is necessarily to leave untouched 
the status quo with respect to the administrative practice on 
countervailing duties. Finding no guidance in what the com- 
a. said, we look to what the Congress did. [Footnote omit- 
ted. 


And as noted by the Supreme Court in Zenith Radio Corp., “wheth- 
er or not Congress can be said to have ‘acquiesced’ in the adminis- 
trative practice, it certainly has not acted to change it.” 

Second, a careful reading of the passage in question seems to in- 
dicate that the chief concern of Congress was regulations relating 
to non-market economies. The regulations specifically referred to 
in the passage, i.e, those promulgated on August 9, 1978, dealt 
with non-market economies. See 43 FR 35262 (1978). 

Another important consideration bearing upon the validity of 19 
CFR § 353.15(d) is whether the regulation is reasonably related to 
the purpose of the circumstances of sale adjustment.!! That pur- 
pose was enunciated in the legislative history of the 1958 amend- 
ment to the Antidumping Act. 1921 (predecessor to the current an- 
tidumping provisions), wherein the circumstances of sale provision 
was initially made a part of the scheme of the antidumping legisla- 
tion, i.e, Pub. L. 85-630. There, H. Rep. No. 1261, 85th Cong., Ist 
Sess. 7 (1957) stated: 

Differences due to “other circumstances of sale’. 


Under the bill as reported, provision is made (sec. 202(b)(2) 
and (c\(2)) for consideration of “other differences in circum- 
stances of sale” in addition to quantity differentials. This is de- 


Cf. Mourning v. Family Publications Service, Inc., 411 U.S. 356, 369 (1973) 
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signed to facilitate efficient and fair comparison between for- 
eign market value and price to the United States market. [Em- 
phasis added.] 


It is self-evident that without adjustments for differences in cir- 
cumstances of sale, price comparisons would be essentially distort- 
ed and the objective of fairness would be defeated. And it is evident 
to this Court that the cost approach used to quantify adjustments 
for differences in circumstances of sale authorized by 19 CFR 
§ 353.15(d) is consistent with the purpose of the circumstances of 
sale adjustment, as enunciated in the House Report, supra. Indeed, 
for all practical purposes, the cost approach in most instances is 
the only efficient means of administering the circumstances of sale 
adjustment, considering that foreign market value and United 
States price must under the antidumping law be determined within 
very strict limits of time, viz., 90 days in the instant proceeding. 
See 19 U.S.C. § 1673e(c)(1). 

In direct contrast to the primary cost approach provided in 19 
CFR § 353.15(d), the alternative market value methodology pre- 
scribed by the regulation is much more difficult, and in many in- 
stances impossible, to administer fairly and efficiently. To require 
Commerce to analyze the effects on market value of every differ- 
ence in circumstances of sale would be to require a highly complex 
quantification process involving a multitude of economic factors, 
including a cost analysis, and to do so within strict time limits. I 
have no doubt that if the market value approach were the sole (or 
even the primary) method utilized for quantifying adjustments for 
differences in circumstances of sale, as a practical matter the re- 
sulting adjustments in many instances would be purely speculative 
or sheer guesswork. 

The present regulation, in any case, does contemplate the possi- 
bility of situations where a specific difference in circumstances of 
sale may bear no perceived market value (or a market value more 
or less than cost) in either the United States market or in the 
home market, since the regulation expressly provides that “where 
approprate [the administering authority] may also consider the 
effect of such differences upon the market value of the merchan- 
dise’’. Consequently, the regulation, while it gives primary empha- 
sis to cost differentials, does not preclude a market value analysis 
in appropriate instances. 

In support of its argument that the current regulation does not 
in fact represent a long-continued administrative practice, SCM at- 
tributes much significance to the fact that in 1960 the antidumping 
regulations (19 CFR § 14.7(b)(2)(1960)) concerning adjustments for 
differences in circumstances of sale pursuant to § 202 of the Anti- 
dumping Act of 192112 provided that “the Secretary will be guided 
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primarily by the effect of such differences upon the market value 
of the merchandise * * *”. 

Predicated upon this predecessor regulation, SCM challenges the 
statement of the Treasury published in T.D. 76-176 (1976), supra, 
that the 1976 regulation reflected long-standing practice on the 
part of that agency. Several observations are pertinent in this con- 
nection. 

First, although regulation 14.7(b)(2)iii) provided that the primary 
approach would be grounded on market value, the 1960 regulation 
by its terms expressly permitted consideration of the costs to the 
seller “where appropriate”’. 

Second, since the 1976 statement by Treasury was an official 
published statement as to that agency’s prior practice, it must be 
presumed that Treasury found it consistently “appropriate” to 
make adjustments by reference to costs. However, SCM has failed 
to show an administrative practice in conflict with the Treasury 
statement. 

Finally, although the primary approach prescribed under regula- 
tion 14.7(b)(2)\(iii) was market value, there is no doubt that Trea- 
sury’s experience over a period of many years with the circum- 
stances of sale adjustment indicated the necessity for primarily 
utilizing a cost rather than market value approach. But the cost 
approach prescribed in 19 CFR § 353.15(d) was not a revolutionary or 
abrupt change in methodology, as implied by SCM, inasmuch as 
under the prior regulation the seller’s costs could be, and in fact 
were, considered. 

In sum, the adjustments made by Commerce in the present case 
under 19 CFR § 353.15(d) were made pursuant to a valid regulation. 

Since there is no merit in SCM’s contention that Commerce 
could look only to the effect on market value in making adjust- 
ments for differences in circumstances of sale, its contention that 
the various adjustments in question are not supported by substan- 
tial evidence must also fail. Such contention was predicated upon 
the fact the record did not reflect that Commerce had requested, or 
that Brother and Silver had supplied, information demonstrating 
the effect of the claimed adjustments on market values. Nonethe- 
less, the record shows that Brother and Silver submitted volumi- 
nous documentation in support of their asserted adjustments to for- 
eign market value on the basis of costs. Since Commerce, pursuant 
to its own regulation, properly looked to sellers’ costs, it certainly 
had sufficient reason to be satisfied that the differences in circum- 
stances of sale for which allowances or adjustments were in fact 
made, accounted in whole or in part, for the amount of the differ- 
ence between the United States price and the foreign market 
value. Hence, the adjustments are supported by substantial evi- 
dence in the record. 
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ESP OFFSET 


In determining foreign market value, Commerce allowed certain 
adjustments to the home market selling prices of the Brother and 
Silver typewriters as “other differences in circumstances of sale” in 
accordance with its “Special Rule” set forth in 19 CFR § 353.15(c), 
which provides for the so-called exporter’s sales price offset (“ESP 
offset”’).12 See 45 FR 53855, Section 353.15(c) provides: 


(c) Special rule. Notwithstanding the criteria for adjustments 
for differences in circumstances of sale set forth in paragraphs 
(a) and (b) of this section, reasonable allowances for other sell- 
ing expenses generally will be made in cases where a reason- 
able allowance is made for commissions in one of the markets 
under consideration and no commission is paid in the other 
market under consideration, the amount of such allowance 
being limited to the actual other selling expenses incurred in 
the one market, or the total amount of the commission allowed 
in such other market, whichever is less. In making compari- 
sons using exporter’s sales price, reasonable allowance will be 
made for all actual selling expenses incurred in the home 
market up to the amount of the selling expenses incurred in the 
United States market. [Emphasis added] 


Following the authority of the last sentence of paragraph (c) (the 
so-called “exporter’s sales price offset’ or “ESP offset”) Commerce 
adjusted the foreign market value of Silver’s PETs for various ad- 
vertising expenses incurred in Japan up to the amount of the sell- 
ing expenses incurred in the United States, and of Brother’s PETs 
for certain home market selling expenses (payroll and payroll-relat- 
ed expenses, depreciation, other operating expenses, indirect adver- 
tising and promotional premiums). The ESP offset adjustments 
were made on the basis of evidence of the various costs involved. 

SCM urges that the special rule is contrary to law because: (1) 
the adjustments are not directly related to the sales under consid- 
eration, which is allegedly required by legislative history as well as 
by judicial construction in F. W. Myers & Co., Inc. v. United States, 
72 Cust. Ct. 219, 376 F. Supp. 860 (1974); (2) the adjustments are 
unilateral in nature (viz, the adjustments are not made by compar- 
ing similar expenses incurred by the foreign producer on its export 
sales in violation of the statutory language in Section 773(a)(4\(B), 
which permits adjustment for “differences in circumstances of 
sales’); and (3) the adjustment is not available equally in “purchase 
price” and “‘exporter’s sales price” transactions. Additionally, SCM 
contends that the determination is not supported by substantial 
evidence because the record is devoid of any information which 
would demonstrate that the claimed differences in circumstances of 
sale are directly related to the sales under consideration or that 


12 The largest adjustment for the Silver typewriters and one of the largest adjustments for many of the Broth- 
er typewriters is the ESP offset. 
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the claimed differences account in whole or in part for the pricing 
differentials. 

I find that SCM’s contentions have no merit because the special 
rule is in conformity with the entire statutory scheme, constitutes 
a valid exercise of the statutory discretion granted in Section 
773(a\(4), is neither precluded by legislative history nor by F. W. 
Myers, and represents a long existing administrative practice. 

Under the antidumping statute, duties are imposed in an amount 
equal to the amount by which the foreign market value exceeds the 
United States price for the merchandise, which latter term means 
“purchase price” or the “exporter’s sales price” of the merchandise, 
whichever is appropriate. Sections 731 and 772(a) of the Tariff Act 
of 1930, as amended, 19 U.S.C. 1673 and 1677a(a). “Exporter’s sales 
price,” in turn, is defined in the first part of section 772(c) of the 
Act, 19 U.S.C. 1677a(c) as “the price at which merchandise is sold 
or agreed to be sold in the United States, before or after the time 
of importation, by or for the account of the exporter * * *.” If the 
definition had stopped there, then in comparing foreign market 
value with the exporter’s sales price, no adjustment to either the 
foreign market value or the exporter’s sales price would have been 
necessary because Congress would have expressed its intent that 
there be a comparison between the price in the home market and 
the price in the United States. However, Congress went further, 
and in the very same sentence of section 772(c) provided: 


as adjusted under subsections (d) and (e) of this section 


Subsection (e) of section 772(c), 19 U.S.C. 1677a(e), of course, specifi- 
cally provides that the exporter’s sales price must be adjusted by 
being reduced by the amount, if any, of: 


(1) Commissions for selling in the United States the particu- 
lar merchandise under consideration, 

(2) Expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substan- 
tially identical merchandise, and 

(3) Any increased value, including additional material and 
labor, resulting from a process of manufacture or assembly 
performed on the imported merchandise after the importation 
of the merchandise and before its sale to a person who is not 
the exporter of the merchandise. 


By stripping all of the selling expenses incurred in the United 
States from the exporter’s sales price, Congress made it plain that 
it did not want a comparison between a price in the home market 
and a price in the United States market (which prices would then 
properly reflect all selling expenses incurred), but rather between a 
price in the home market and a price for export to the United 
States. Accordingly, then, the intent of the exporter’s sales price 
adjustment is to permit an estimation of the “true” fo.b. foreign 
port price for the merchandise under consideration in an arms- 
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length transaction regarding an importation made by a party relat- 
ed to the exporter.!? The explanation in Senate Finance Commit- 
tee Report No. 1619 at 10, makes it clear that the 1958 amendment 
to the Antidumping Act, which first added the provision for other 
differences in circumstances of sale, was “designed to facilitate effi- 
cient and fair comparison between foreign market value and price 
to the United States market’. Obviously, it would have been unfair 
to continue comparing an unadjusted foreign market value with an 
adjusted exporter’s sales price from which all selling costs have 
been deducted in circumstances where the foreign market value 
represented a price higher because of inclusion of the manufactur- 
er’s selling costs in the home market. 

In 1976, Treasury amended the Customs regulations and ac- 
knowledged its long-existing practice to permit the ESP offset. See 
paragraph 2, preamble to T.D. 76-176, supra. Interestingly, Con- 
gress took no steps concerning the Trade Agreements Act of 1979 
to eliminate this long-established administrative practice, as codi- 
fied in the 1976 regulation, while reenacting without change the 
statutory circumstances of sale provision. 

Importantly, just pricr to the enactment of the Trade Agree- 
ments Act, the attention of Congress was specifically drawn to the 
provision for the ESP offset as a “circumstances of sale” allow- 
ance.!+ Thus, in the report prepared by the G.A.O., supra, the Con- 
gress was specifically advised as follows (G.A.O., U.S. Administra- 
tion Of The Antidumping Act Of 1921, supra, at 24): 


Circumstances of sale 

Fair value comparisons are further complicated by disagree- 
ments over the identification and treatment of allowances aris- 
ing from differences in commercial practices.* * * Jn particu- 
lar, controversy has developed over two aspects of Treasury regu- 
lations, which provide that— 


* * * * * * * 


—‘‘in making comparisons using exporter’s sales price, 
reasonable allowance will be made for actual selling ex- 
penses incurred in the home market up to the amount of 
the selling expenses incurred in the United States” [Em- 
phasis added. ] 


Thus, Congress was fully aware of the controversial ESP offset 
and declined to change it in anyway. As noted, supra, in enacting 
the Trade Agreements Act, Congress meticulously identified the in- 
stances where it was making changes in the law relating to foreign 
market value. There is not the slightest suggestion in the legisla- 
tive history that the long-continued ESP offset practice was to be 


'3 The rationale for the adjustment for commission and selling expenses was described in the Senate Finance 
Committee Report No. 16, 67th Cong., Ist Sess. at 12 (1921) as follows: 
In substance, the term “‘exporter’s sales price” is defined in such manner as to make the price the net 
amount returned to the foreign exporter. 
'4Tt is also significant that at the time Congress was considering the Trade Agreements Act, the offset provi- 
sion was contained in a 1976 regulation entitled “Differences in circumstances of sale’”’ (19 CFR § 353.15). 
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affected by the new legislation. On the contrary, the Senate Report 
No. 96-249, at 106, states: 


The Committee does not intend to change the substantive 
rules except as specifically noted in this Report * * * there- 
fore, although the Antidumping Act, 1921, is replaced by Subti- 
tle B, the Committee intends the administrative and judicial 
precedents relating to the terms under the Antidumping Act to 
continue to apply under the new law. 


and at p. 96: 


* * * Section 773 of the Tariff Act of 1930, as added by sec- 
tion 101 of the bill, would generally retain existing law as it 
relates to the use and calculation of foreign market value * * * 
[Emphasis added. ] 


In sum, I see nothing in the legislative history cited by the par- 
ties that contravenes the validity of the ESP offset; and as previ- 
ously noted herein, inasmuch as the current Commerce regulation 
reflects a long-standing administrative practice, acquiesced in by 
Congress, such practice is entitled to great deference. Zenith Radio 
Corp. v. United States, supra. 

To support its contention that the ESP offset is not permissible 
as an adjustment for differences in circumstances of sale, SCM 
heavily relies upon the F. W. Myers holding. That case, however, is 
factually and legally distinguishable from the present case. In 
short, F. W. Myers involved purchase price, not exporter’s sales 
price, transactions, and therefore the Court was not presented with 
the issue of the validity or application of the ESP offset in deter- 
mining foreign market value. Moreover, F. W. Myers ultimately 
turned upon the plaintiffs’ failure to substantiate the amounts of 
their claimed adjustments for differences in circumstances of sale. 

Another vital aspect of Congressional intent respecting the ESP 
offset, briefly mentioned above, is the fact that the regulation effec- 
tuates the purpose of the circumstances of sale provision, which is 
“designed to facilitate efficient and fair comparison between for- 
eign market value and price to the Untied States market.” H. Rep. 
No. 1261, supra, at 7. Specifically, the purpose of the exporter’s 
sales price offset is to permit a fair price comparison in related 
party transactions where a deduction is made pursuant to 19 
U.S.C. § 1677a(e) for selling expenses generally incurred by the re- 
lated importer in selling the merchandise in the United States, in- 
cluding items of general administrative and overhead expense that 
are not directly related to the sales involved. The calculation of 
dumping margins would be severely distorted if no offsetting ad- 
justments were permitted in the calculation of foreign market 
value. In point of fact, a margin could be found simply because the 
foreign market value in question reflected the selling cost in the 
home market which the producer was absorbing. This unfairness is 
eliminated, in part, by the ESP offset since it prevents the imposi- 
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tion of antidumping duties solely as a result of the selling expenses 
incurred by the manufacturer in the home market. Since, as noted 
above the circumstances of sale provision was intended by Congress 
to facilitate fair comparison between foreign market value and 
price to the United States market, and since the ESP offset is de- 
signed to effectuate that intent, SCM’s argument that the ESP 
offset violates Congressional intent is completely without merit.15 

I have carefully considered SCM’s contentions that Commerce’s 
“Special rule” providing for the ESP offset is invalid because: (1) 
the rule allows adjustments that are not directly related to the 
sales under consideration; (2) the rule allows “unilateral” adjust- 
ments for home market selling expenses that are not compared 
with similar expenses incurred by the foreign producer in its 
export sales, and thus permits allowances that are not adjustments 
for “other differences in circumstances of sale’ (emphasis by SCM); 
and (3) the rule permits adjustments that are not available equally 
in “purchase price” and “exporter’s sales price’ transactions. 

With reference to point (1), I see nothing in the language of the 
statute or its legislative history or in F. W. Myers that compels the 
conclusion that adjustments for differences in circumstances of sale 
be directly related tc the sales under consideration in ESP transac- 
tions. While it is true that under 19 CFR § 353.15 adjustments are 
limited, “in general”, to circumstances of sale having a “direct re- 
lationship to the sales which are under consideration”, the provi- 
sion for the ESP offset is expressly deemed a “[s]pecial rule’”’. 

Second, the legislative history of the Trade Agreements Act of 
1979 strongly indicates that Congress regarded the ESP offset as an 
adjustment for differences in circumstances of sale. On this score, 
the ESP offset regulation was specifically called to the attention of 
Congress by the Comptroller General in the GAO report of March 
15, 1979, supra, at 24. Significantly, both the GAO report and the 
regulation directed the ESP offset to Congress attention as a cir- 
cumstances of sales adjustment. 

Third, although the legislative history of the Trade Agreements 
Act of 1979 reveals that the new term “United States price” was 
utilized to incorporate the existing terms ‘‘purchase price” and “ex- 
porter’s sales price” (S. Rep. No. 96-249, 96th Cong., Ist Sess. 93 
(1979), | see nothing in the legislative history cited by SCM that 
indicates Congress thereby intended to preclude the ESP offset 
practice (which had been called to its attention) because a similar 
ofiset was not permissible in purchase price transactions. Had Con- 
gress intended to devitalize the “Special rule” granting an ESP 
offset, it surely would not have contemplated that “Regulations 


18 While Brother and Silver do not challenge the ESP offset adjustments granted by Commerce, both parties 
complain that the ESP offset regulation does not go far enough in that it limits the deduction from “foreign 
market value” to the amount of the actual selling expenses incurred in the United States. They argue that logi- 
cally there should be a deduction from the home market price for a// actual selling expenses, as is done for 
United States price. We need not address this argument here, since, as noted, here is no challenge by Brother 
and Silver to the ESP offset deduction made by Commerce 
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will establish groups of adjustments based on types of adjustments 
currently recognized, that is differences in circumstances of sale 
* * *” HR. Rep. No. 96-317, 96th Cong., Ist Sess. at 76 (1979). 


IV 


ADJUSTMENTS FOR INLAND FREIGHT AND PACKING Costs 


Commerce’s early determination of antidumping duties made al- 
lowances in determining the foreign market value of the PETs im- 
ported by Brother and Silver for differences in Japanese inland 
freight charges and differences in packing costs incurred in sales in 
the home market and for export to the United States. 45 FR 53853- 
55. SCM contends that these adjustments are contrary to the statu- 
tory definition of foreign market value in section 773(a) of the Act, 
the legislative history, basic rules of statutory construction and 
regulatory practice of the Treasury, and are unsupported by sub- 
stantial evidence. 

I conclude, however, that SCM’s contentions have no merit be- 
cause the allowances for inland freight and packing cost differen- 
tials were properly granted in determining the foreign market 
value as differences in circumstances of sale. 

During the 1957 hearings on the proposed amendment to the an- 
tidumping Act of 1921 respecting the proposed provision for other 
differences in circumstances of sale, Treasury advised Congress 
that in making fair value comparisons it was necessary to reduce 
the two prices being compared to comparable terms; and that in its 
simplest form, the calculation could ordinarily be made by taking 
the “‘f.o.b. factory price” for both the sale to the United States and 
for home consumption.'® Treasury also provided examples of typi- 
cal price comparisons which showed adjustments to both the sales 
price in the foreign market and for export to the United States rel- 
ative to inland freight. Furthermore, Treasury’s report to Congress 
explained that where packing charges were an element in the 
price, an adjustment would be made so that the differences be- 
tween the charge for home-consumption and the often more expen- 
sive charge for export packing would cancel out. Thus, Congress 
was well advised of the fact that allowances were being made to 
foreign market value for both inland freight charges and differ- 
ences in packing costs prior to the enactment of the 1958 amend- 


16 The Customs Simplification Act of 1956, Pub. L. 927, 84th Congress, required the Treasury Department to 
submit a report to Congress with recommendations for amendments considered desirable or necessary to im- 
prove enforcement of the Antidumping Act of 1921. Treasury submitted its report to Congress on February 7, 
1957, and it was incorporated into the subsequent hearings. See Report of the Secretary to the Congress on the 
Operation and Effectiveness of Antidumping Act and on Amendments to the Act Considered Desirable or Neces- 
sary, Hearings before the House Ways & Means Committee on H.R. 6006, 6007 and 5120, 85th Cong., Ist Sess. 
(1957), pp. 11-29. See also Treasury Department “Explantory Memorandum, Hearings Before the Senate Commit- 
tee on Finance on H.R. 6006 to Amend Certain Provisions of the Antidumping Act of 1921, 85th Cong., 2d Sess. 
(1958). Said memorandum states: “Other circumstances of sale would be selling costs, restrictions affecting 
value, commissions, differences in inland freight costs, and other items affecting the price of merchandise in one 
market as compared with another.” [Emphasis added.]} 
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ment. Yet, Congress took no steps to change the Treasury’s prac- 
tice, but proceeded to enact the amendment. 

The 1960 Customs regulation, which implemented the 1958 
amendment to the Antidumping Act, specifically drew attention 
(example 7) to the fact that inland freight charges in the home 
market would be considered as a circumstance of sale and would be 
taken into account in determining dumping margins. See 25 FR 
3948, 95 Treas. Dec. 229, 246, T.D. 55118 (1960). In 1979, Congress 
reenacted the provision for other circumstances of sale (section 
773(a)(4)) in substantially the same form as it existed under the An- 
tidumping Act of 1921 (section 202(b) and (c)) without making any 
exception for inland freight charges and differences in packing 
costs. Moreover and as previously noted, the legislative history of 
the Trade Agreements Act of 1979 shows that Congress intended 
that the law be administered consistently with existing administra- 
tive precedents (see S. Rep. No. 96-249, supra, at 106). Also, the 
Comptroller General’s Report to Congress, supra, at 25, shows that 
in comparing prices in the two markets, deductions were made 
from the prices being compared for inland freight. Hence, as previ- 
ously observed, Congress must be deemed to have acquiesced in 
Commerce’s administrative practice, which is entitled to great def- 
erence. Zenith v. United States, supra. 

SCM, however, advances the argument that the inland freight 
charge and packing cost adjustments were improper because the 
statute (section 773(a)(1)) explicitly requires the inclusion in foreign 
market value of the cost of all containers and coverings and all 
other costs, charges and expenses incident to placing the merchan- 
dise in condition packed ready for shipment to the United States, 
but makes no specific provision for an adjustment respecting cost 
differences. On this basis, SCM reasons that there can be no down- 
ward adjustment for inland freight and differences in the costs of 
packing as “other differences in circumstances of sale” under sec- 
tion 773(a)(4). SCM further argues that an adjustment for differ- 
ences in packing costs pursuant to section 773(a)(4) renders super- 
fluous the language in section 773(a)(1) requiring that, in determin- 
ing foreign market value, the transaction price be “increased by, 
when not included in such price, * * *” the cost of packing. Final- 
ly, SCM urges that the granting of the downward adjustment for 
the differences in packing costs violates the rule that statutory pro- 
visions shall be read in pari materia. 

SCM’s arguments must be rejected, since its construction of the 
statute would render inoperative the provision for adjustments for 
differences in circumstances of sale and would violate the rule that 
statutes are to be construed in pari materia. Of course, it is correct 
that under section 773(a)(1) the specified costs, charges and ex- 
penses must be included in the basic price of the goods when the 
authority begins the calculation process. But since the statute re- 
quires that the basic price be adjusted pursuant to section 773(a)(4) 
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when differences in circumstances of sale exist, obviously the ini- 
tial prices must be adjusted to reflect such differences when they 
are shown to exist. Fundamentally, the statute must be construed 
as a whole, which embraces the provision for adjustments in sec- 
tion 773(a)(4). These adjustments may be “downward” as well as 
“upward”. Accordingly, if inland freight and/or packing costs are 
higher for sales made in the home market than in sales to the 
United States, the home market price should be adjusted down- 
ward, relative to the United States price, to reflect the differing 
circumstances that exist. Of course, the converse would be true if 
these types of costs were higher for sales to the United States. 

Finally, since the administrative record contains evidence of the 
costs supporting the inland freight and packing adjustments, and 
since for purposes of making adjustments to foreign market value 
pursuant to section 773(a)(4) seller’s costs are sufficient (see Point II 
supra), the allowances are supported by substantial evidence in the 
record. 


V 


Adjustment for After-Sale Rebates 


In its early determination of antidumping duties, Commerce 
made adjustments to the foreign market value of PETs sold in 
Japan by Brother and Silver for certain after-sale rebates. 45 FR 


53854, 53855. SCM contests the allowance of these rebates as ad- 
justments for differences in circumstances of sale. Specifically, 
SCM identifies Silver’s after-sale volume rebates and Brother’s 
monthly and periodic after-sale rebates as the subject of its attack 
upon Commerce’s allowances for rebates. 

SCM contends: first, that the rebates given by Brother and Silver 
are not “directly related” to the sales under consideration; second, 
that the values of the various rebates, even if directly related, are 
not quantifiable; third, that the values upon which the adjustments 
were granted to Brother and Silver were not based upon actual 
values, but rather upon “estimates, approximations, or averages,” 
contrary to the holding in F. W. Myers; and finally, that the adjust- 
ments for rebates constituted a misapplication of statutory require- 
ments rendering them contrary to law. 

We first summarize the pertinent facts established by the admin- 
istrative record. Silver granted volume rebates to Japanese custom- 
ers for purchases of targeted quantities of certain Silver typewrit- 
ers. Commerce’s adjustment to foreign market value was calculated 
on the basis of the expense to Silver in granting these after-sale 
volume rebates to two domestic purchasers—Company A and Com- 
pany B. 

The rebates granted by Silver to Company A and Company B 
were for the sale of manual and electric typewriters, and as to 
Company B, included an additional rebate for the sale of cash reg- 
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isters. In order to determine the rebate expenses attributable to 
sales of PETs, Commerce initially computed the ratio of total PET 
sales in yen to the total yen amount of all sales subject to the 
rebate program for Company A and Company B. Multiplying this 
percentage by the total rebate amount granted to companies A and 
B individually resulted in the two “total-volume amount” figures 
(one for Company A and one for Company B), representing total 
PET rebates paid each. Commerce then computed the percentage of 
PET sales attributable to each relevant model on the basis of 
volume of sales in yen, and multiplied each of these percentages by 
the yen amount of rebates granted to each company for PETs. This 
calculation gives the yen amount of rebates for all sales of each 
particular model PET which, when divided by quantity sold, gives 
the rebate per unit allowed as an adjustment to foreign market 
value. 

Turning to Brother’s rebates, as noted above SCM has challenged 
two types (monthly and periodic) which Commerce allowed as ad- 
justments to the foreign market values of Brother’s PETs. The 
monthly rebate was granted to three classes of purchasers: Fran- 
chised Office Equipment Dealers, Franchised Dealers selling other 
Brother products, and University Co-op Stores (hereinafter referred 
to as “Franchised Dealers”, “Other Dealers’ and ‘Co-op Stores’, 
respectively). For Franchised Dealers and Other Dealers, the rebate 
was a fixed yen amount per unit, which was determined by the 
number of purchases of all typewriters (manual and electric). For 
the Co-op Stores the rebate was a percentage of the total yen 
volume of purchases of all portable electric typewriters. Since the 
rebate for Franchised Dealers and Other Dealers was a fixed yen 
amount per unit, the rebate was computed by dividing the total 
yen expense incurred for the program by the number of typewrit- 
ers sold (manual and electric). For the Co-op Stores, a different cal- 
culation was utilized. Since the actual amount of rebates paid by 
Brother was based on a percentage of total PET sales volume, Com- 
merce allocated the expense among the various models according to 
the comparative sales amount of each model, and then divided by 
the number of units of each model sold. 

The second rebate program challenged by SCM involves the peri- 
odic rebate, granted only to the Franchised Dealers. That rebate 
was a fixed yen amount, determined by the total number of type- 
writers (manual and electric) purchased during a six-month period; 
and the per unit expense was calculated by dividing the total 
amount incurred for this program by the number of units sold 
during the six-month time period. 

SMC’s argument that Silver’s rebates were not directly related to 
the sales under consideration is premised upon three grounds: (1) 
the rebate program was not based upon “particular sales”, but 
total sales, and hence the payments were not “rebates” but rather 
general “goodwill expenditures”; (2) the rebate program was con- 
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ducted over a period of time which did not exactly coincide with 
the time period of the investigation, and therefore, sales other than 
those under consideration were included in the calculation, thus 
negating any direct relationship; and, (3) the statute requires that 
foreign market value shall reflect home market prices at the time 
of exportation of the merchandise to the United States so that 
after-sales volume rebates do not qualify as an adjustment. 

With respect to Brother’s rebates, SCM attacks only the fact that 
the rebates were based upon total sales and not particular sales. 
Accordingly, my comments on this aspect of the rebates are equally 
applicable to both Silver’s and Brother’s rebates. 

Initially, we consider SCM’s argument that allowances were im- 
properly granted by Commerce for the rebates because they were 
not “directly related” to the home market sales under considera- 
tion. 

I am unable to agree with SCM’s position. The fact that rebates 
were granted on the predicate of total sales of PETs, manual type- 
writers and cash registers does not negate the direct relationship of 
the rebates to sales of any one line of Silver products. The amount 
of rebates attributable to each of the different products was accu- 
rately quantifiable as a percentage of the total yen volume amount 
of all of the involved products, and the per unit (by model) rebate 
amount was just a matter of simple arithmetical calculation. 

Congress intended that adjustments to “foreign market value” 
should be permitted if they are reasonably quantifiable and direct- 


ly related to the sales under consideration. Thus, the House report 
states: 


The Committee intends that adjustments should be permit- 
ted if they are reasonably identifiable, quantifiable, and direct- 
ly related to the sales under consideration and if there is clear 
and reasonable evidence of their existence and amount. 


H. Rep. No. 96-317, 96th Cong., Ist Sess., p. 76 (1979. Here, the 
challenged rebates for PETs are clearly identifiable, easily quantifi- 
able, and there is substantial evidence of their existence and 
amount. 

SCM alleges that because the rebate amounts per unit are predi- 
cated upon volume sales over a period of time different from, but 
including, the period of time subject to the investigation, they were 
impermissibly based upon sales not under consideration, and there- 
fore are not directly related to the sales under consideration. This 
contention is without merit. The fact that rebates to be given at 
the end of a certain period, for certain items, can only be ascer- 
tained at the end of that period, does not nullify the direct rela- 
tionship between the end-of-period rebate and the sales throughout 
that period. The end-of-period rebate represents an actual (not an 
approximate, estimated, or averaged) reduction in the selling 
prices, and is directly attributable to the total of all the individual 
typewriter sales, with each individual typewriter accounting for an 
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allocable portion of the total rebate. Accordingly, the PET rebates 
are directly related to the sales here under consideration. 

SCM also points to the language in 19 U.S.C. § 1677b(a\(1) that 
“(t]he foreign market value of imported merchandise shall be the 
price, at the time of exportation of such merchandise to the United 
States—* * *’, and contends that this language precludes consider- 
ation of the after-sale rebates, even if they ultimately reduce the 
actual price of the merchandise. I am unable to agree with that in- 
terpretation: it ignores the statutory directive in § 1677b(a)(4) that, 
in determining foreign market value, allowance shall be made for 
differences in circumstances of sale and Congressional intent that 
adjustments be made in order to achieve comparability between 
the prices being compared. S. Rep. No. 96-249, 96th Cong., Ist Sess., 
p. 94 (1979). Whether the purchaser receives a price discount at the 
time of sale or an after-sale rebate, the substance of the transac- 
tion is the same, and a fair price comparison must take the price 
reduction into account. 

Quoting from F. W. Meyers, SCM argues that “a basic concept of 
all value determinations by the court is that they must be based 
upon proof of actual costs or prices—not estimates, approximations 
or averages.” (Emphasis copied.) 72 Cust. Ct. at 234. Clearly, this F. 
W. Myers teaching does not preclude the administering authority 
from allocating or apportioning actual costs among the various 
items to which they are attributable. For example, determination 
of a per-unit price after deduction for freight and packing cannot 
be made without allocations. Where a company pays freight or 
packing charges quarterly or monthly, such charges must be allo- 
cated to individual sales. Where a charge is spread across sales of 
more than one unit, it must be allocated to individual sales or the 
per-unit price will not reflect the charges. The same is true for re- 
bates. 

In brief, the rebate adjustments were not approximations or esti- 
mates, but allocations derived from an actual total rebate amount. 
So long as the foreign market value reflects actual net selling 
prices to the purchasers on the date of exportation to the United 
States, which are known at the time Commerce conducts its anti- 
dumping duty investigation, the objectives of 19 U.S.C. § 1677b(a)(4) 
are satisfied. Hence, the adjustments for rebates granted to Broth- 
er and Silver are in compliance with the statutory criteria, Con- 
gressional intent, and are supported by substantial evidence. 


VI 


THE ADJUSTMENT TO FOREIGN MARKET VALUE FOR ADVERTISING 
EXPENSES 


Commerce’s early determination of antidumping duties allowed 
an adjustment to the foreign market value of Brother’s PETs under 
19 CFR §353.15(b) for certain advertising expenses incurred by 
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Brother in the home market. 45 FR 53853, 53855 (1980). This regu- 
lation pertains to the circumstances of sale provision and provides 
for an adjustment to foreign market value for advertising and 
other selling expenses assumed by a seller that are attributable to 
a later sale by a purchaser. 

SCM contends that the advertising expense adjustments lack the 
requisite “direct relationship” to the particular sales under consid- 
eration because: (1) the adjustments covered general office ex- 
penses; (2) the adjustments were based upon advertising of multiple 
product lines; and (3) the adjustments were grounded upon adver- 
tising which was calculated to enhance Brother’s corporate image 
rather than to promote specific sales. In addition, SCM challenges 
the apportionment of the advertising expenses among the various 
PET models, maintaining that the allocation was based upon “esti- 
mates’, contrary to Myers. 

Regarding the claim for direct advertising expenses, Commerce 
determined that most, but not all, of the expenses claimed by 
Brother were appropriated for adjustment. However, Commerce re- 
jected the methodology utilized by Brother, based upon space ap- 
portionments (except in one advertisement), in calculating the per 
model adjustment, and instead utilized a method of allocation 
based upon a “yen volume amount of sales” percentage. Brother, 
however, does not contest the calculation methodology utilized by 
Commerce. 

I have carefully reviewed the method used by Commerce in de- 
termining the adjustments for advertising expenses, and I see noth- 
ing in the administering authority’s method of calculation or ap- 
portionment of expenses that is unreasonable or unrelated to the 
sales under consideration. 

SCM argues that “[t]o the extent general office expenses (sala- 
ries, overhead expenses and the like) were included in the adjust- 
ment for ‘certain advertising expenses’, the ITA’s [Commerce’s] 
action was improper, since such expenses are not directly related to 
the sales under consideration * * *”. Defendant and Brother con- 
tend that the general office expenses were considered by Commerce 
as indirect expenses adjustable in accordance with the ESP offset. 

I find that the “general office expenses (salaries, overhead ex- 
penses and the like)” were not included in the adjustments made 
for direct advertising expenses, but rather, such general office ex- 
penses were correctly allowed as part of the ESP offset, as claimed 
by defendant and Brother. Commerce’s antidumping duty determi- 
nation, 45 FR 53853 (1980), stated the following with regard to the 
basis of comparison utilized in assessing Brother’s dumping duties: 


2. Foreign Market Value Compared to Purchase Price. Adjust- 
ments to foreign market value were made for differences in 
circumstances of sale in accordance with section 773(a)(4\(B) of 
the Act * * * and $353.15 of the Commerce Regulations (19 
CFR 353.15, 45 FR 8194). Section 353.15(a) of the Regulations 
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provides for adjustment to foreign market value for differences 
in circumstances of sales which bear a direct relationship to 
the sales which are under consideration. Section 353.15(b) pro- 
vides for adjustments to foreign market value for advertising 
and other selling expenses assumed by the seller that are at- 
tributable to a later sale by the purchaser. We have deter- 
mined that adjustment to foreign market value is warranted 
for Brother for * * * certain types of direct advertising ex- 
penses. [Emphasis added.] 45 FR at 53854-53855. 


Thus, it appears that in comparing the foreign market value 
with purchase price for Brother’s PETs, Commerce specifically lim- 
ited the adjustment to foreign market value to those direct adver- 
tising expenses assumed by Brother and attributable to a later sale 
by the purchaser. Consequently, the only expenses allowed for ad- 
vertising were those attributable to the various invoices submitted 
by Brother, covering each of the advertisements for which adjust- 
ments were claimed. 

In contesting the “direct relationship” of Brother’s direct adver- 
tising expenses to the particular sales under consideration, SCM in- 
sists that advertisements run during February 1980 must necessar- 
ily be related to sales to Brother’s customers in the fourth quarter 
of 1979 on the assumption that Brother’s customers would have 
placed their orders for the merchandise to be advertised at some 
date sufficiently in advance of the advertisement to permit the re- 
ceipt of the merchandise at their warehouse or store before the ad- 
vertisement was run. So, according to SCM, if Brother’s advertising 
expenditures were “directly related” to any PET sales, they were 
related to purchases made in the fourth quarter of 1979, and were 
not directly related to the sales under consideration, which sales 
occurred in the January-May 1980 time period.!7 While some lead 
time is obviously necessary for Brother’s purchasers to receive the 
particular typewriters under consideration in Commerce’s investi- 
gation, there is no intimation in the record of the amount of lead 
time required in Brother’s Japanese distribution process. Hence, 
Commerce’s adjustments for advertising expenses incurred in Feb- 
ruary 1980 may not be assumed to be improper, and to the con- 
trary, are presumptively correct. 

SCM argues further that the “direct relationship” of the adver- 
tising expenses to the sales under consideration is abrogated re- 
garding those advertisements which included products other than 
PETs (i.e, manual typewriters). In support of this argument, SCM 
cites Motorcycles from Japan, 48 FR 35140, 35141 (1978). There, ad- 
vertising expenses were allowed by Treasury as adjustments to for- 
eign market value in those instances where a reasonable allocation 
of advertising expenses among various types of motorcycles was es- 
tablished. Here, Commerce accepted Brother’s allocation method as 


‘7 Defendant concedes that Brother must advertise directly to its purchasers customers to qualify as an as- 


sumption of advertising expenses attributable to a later sale under 19 CFR § 353.15(a) and (b), as claimed by 
SCM 
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a reasonable apportionment of advertising expenses among the two 
types of typewriters (manual and electric). Then, after rejecting 
Brother’s further model-by-model allocation based upon space, 
Commerce utilized the identical method of allocation used in the 
Motorcycles case, i.e., value of sales of each relevant PET model. 

Plainly, an advertisement covering both PETs and manual type- 
writers is “directly related” to sales of the models advertised; and 
since Commerce permitted a reasonable allocation of advertising 
expenses between the electric and manual typewriters, Commerce 
properly adjusted the foreign market value of Brother’s PETs for 
directly related advertising expenses in accordance with 19 U.S.C. 
§ 1677b(a)(4)(B) and 19 CFR § 353.15(b). Moreover, inasmuch as the 
allocation of advertising expenses was bottomed upon actual veri- 
fied costs apportioned on a rational basis, Commerce did not con- 
travene the F. W. Myers proscription of estimates or approxima- 
tions. 

SCM also attacks Commerce’s allowance of adjustments to for- 
eign market value of Brother’s PETs for advertising expenses on 
the ground that some of the advertisements made reference to 
Brother’s commemoration of the production of its ten millionth 
typewriter, and therefore such advertisements were merely promot- 
ing Brother’s corporate image. But those references do not consti- 
tute merely a “general image campaign”, as urged by SCM. Here, 
each of the advertisements in question refers specifically to Broth- 
er’s typewriters, either by words or by actual pictures. A “general 
image campaign’, on the other hand, is more in the nature of 
making consumers aware of the company’s concern for consumers 
and the quality of its workmanship and product in general, but does 
not tout a specific product.'® Where, as here, the particular prod- 
uct in question (i.e., typewriters) is the sole subject of the advertise- 
ment, such advertisement does not lose its direct relationship to 
the sales of that product under consideration. While the advertise- 
ments also mention a giveaway program whereby purchasers of 
Brother typewriters would receive a free transistor radio, that pro- 
gram obviously was intended to entice customers to purchase a 
Brother typewriter. 

In short, each of the twelve advertisements for which adjust- 
ments were allowed by Commerce as direct advertising expenses 
was financed entirely by Brother and aimed specifically at ultimate 
consumers, viz, the “later sales” that Brother’s purchasers hoped to 
transact. As such, the adjustments were made in accordance with 
section 353.15(b) of the regulations, and fully complied with the 
statutory requirement that adjustments be made for “differences in 
circumstances of sale.” Further, in light of the fact that the adjust- 


18 Defendant cites a good example of a “general image campaign” type advertisement commonly seen in the 
United Stated today. Thus, in an oil company advertisement (frequently characterized as a “public message”) a 
commentator discusses the environmentally sound means by which new oil discovery and production are being 
achieved by the advertising oil company, and how the world will be safe and well provided for in generations to 
come, but rarely, if ever, mentions any specific product. 
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ment to the foreign market value of Brother’s PETs for advertising 
expenses is predicated upon actual costs, and because each expense 
is identifiable and quantifiable on a per unit basis (by model), 
grounded upon a reasonable allocation method, the adjustment was 
proper. 


Vil 


THE ADJUSTMENT TO FOREIGN MARKET VALUE FOR THE COST OF 
MATERIALS AND LABOR OF CERTAIN ACCESSORIES AND PRINTED 
MATERIALS 


Commerce’s early determination of antidumping duties allowed 
an additional adjustment to foreign market value for a number of 
items which, it determined, constituted differences in physical 
characteristics of the PETs being compared pursuant to Section 
773(a4(C) and 19 CFR § 353.16, limited to the difference in cost of 
materials and labor. SCM challenges the allowance regarding cer- 
tain accessories (principally typewriter ribbons and cassettes) and 
printed materials (i.e., instruction manuals) furnished by Brother 
relating to sales of PETs. 

SCM advances the argument that since the “merchandise” in 
this case consists of PETs, the accessories and literature are not 
physical characteristics of the portable electric typewriters in the 
markets being compared, and therefore, no adjustment is warrant- 
ed for the claimed differences in accessories and printed materials. 

I hold that SCM’s interpretation unduly restricts the scope of the 
term “merchandise” in 19 CFR § 353.16 because such interpreta- 
tion ignores the fact that imported merchandise may include acces- 
sories and/or manuals which are used in conjunction with the prin- 
cipal article being sold. In the instant case, the merchandise sold in 
Japan comprised PETs with certain accessories and a large-size 
pamphlet including a text on how to type, while the merchandise 
sold for export to the United States consisted of PETs without ac- 
cessories and with a small-size pamphlet which did not include a 
textbook on how to type. By consequence, there was an obvious dif- 
ference in physical characteristics between the product sold in 
Japan (PETs with accessories and a large-size pamphlet containing 
a textbook on how to type) and the product sold for export to the 
United States (PETs without the particular accessories and with a 
small-size pamphlet which did not include a textbook on how to 
type). Inasmuch as there were differences in the physical charac- 
teristics of the merchandise sold in Japan vis-a-vis the merchandise 
sold for export to the United States, Commerce properly allowed an 


adjustment to foreign market value for the difference in cost of 
labor and materials. 
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BROTHER’S CLAIMED ADJUSTMENT FOR EXPENSES OF TRANSISTOR 
Rapio GivE-AwAy PROGRAM 


As we have seen, Commerce made adjustments to foreign market 
value for certain advertising expenses incurred by Brother. As part 
of its advertising expenses, however, Brother claimed a further ad- 
justment for the expense of transistor radios given away as part of 
its commemoration activities promoting the sale of Brother’s ten 
millionth typewriter. These expenses were disallowed by Commerce 
in its early determination of antidumping duties. 45 FR 53853, 
53855 (1980). As also noted, supra, Brother has filed a cross-motion 
for summary judgment contending that the promotional expenses 
should have been allowed as an adjustment to foreign market 
value. Brother’s cross-motion is opposed by SCM and the Govern- 
ment. 

Commerce disallowed the claimed adjustment for the promotion- 
al expenses on the ground that the information submitted by 
Brother as to the number of radios purchased by Brother and the 
number of typewriters (PETs and manuals) sold during the period 
of investigation did not correspond. 

Commerce’s disallowance of the promotional expenses as an ad- 
justment to foreign market value is sustained. The record fails to 
establish the numerical relationship between the number of tran- 
sistor radios purchased by Brother and the number of radios actu- 
ally given away during the period of the investigation. Factually, 
the record even fails to show that the transistor radios had, during 
the period of the investigation, been distributed by Brother to its 
purchasers for dissemination. As claimed by the goverriment, it ap- 
pears that the verified information as to the number of radios pur- 
chased by Brother and the number of typewriters sold during the 
period of investigation did not correspond. Stated differently, Com- 
merce was not satisfied that all purchasers of Brother typewriters 
acturally received the give-away radios. Under these circum- 
stances, Commerce properly disallowed an adjustment for the 
claimed promotional expenses to the foreign market value. 
Borther’s cross-motion for summary judgment is therefore denied 
insofar as it challenges Commerce’s disallowance of an adjustment 
for Brother’s promotional give-away expenses. 


IX 


CONCLUSION 


In summary, I have carefully considered the excellent briefs and 
oral arguments of counsel for the parties'® and have concluded 


19Tt will bear repetition to express the Court’s sincere appreciation for counsel’s “superb arguments” and to 
reiterate that counsel “have all acted in the highest traditions of our profession” (Tr. Oral Arg., 139-40). 
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that the regulations followed by Commerce in making the adjust- 
ments to foreign market value challenged by SCM do not frustrate 
the Congressional policy underlying the antidumping law. If, as 
this Court believes, a fair and equitable comparison of the United 
States price and the foreign market value is the ultimate goal of 
the statutory adjustment for differences in circumstances of sale, 
the regulations attacked by SCM are reasonable, effectuate the 
Congressional scheme, and were properly applied by Commerce, 
the administering authority, under the facts and circumstances in 
this case.?° 

Brother’s claimed adjustment for the promotional give-away pro- 
gram must fail for lack of the necessary proof of entitlement. 

I find no issue of material fact as to which there is a genuine 
dispute, and conclude that the Government is dntitled to summary 
judgment as a matter of law with respect to all claims asserted by 
SCM and Brother. Accordingly, it is hereby ordered: 

1. That the early determination of antidumping duties by Com- 
merce published on August 13, 1980 is affirmed in all respects; 

2. That SCM’s motion for summary judgment is denied; 

3. That the Government’s cross-motion for summary judgment is 
granted; 

4. That Brother’s cross-motion for summary judgment is denied 
insofar as it challenges Commerce’s disallowance of an adjustment 
to foreign market value for Brother’s promotional give-away ex- 
penses; Brother’s cross-motion for summary judgment is granted 
insofar as Brother seeks to sustain the early determination of anti- 
dumping duties, as that determination relates to Brother’s PETs; 

5. That Silver’s cross-motion for summary judgment sustaining 
the early determination of antidumping duties as that determina- 
tion relates to Silver’s PETs is granted. 

It is further ORDERED that the United States Customs Service 
shall liquidate all entries, the liquidation of which have been sus- 
pended pursuant to this Court’s order of December 30, 1980, 1 CIT 
—, Slip Op. 80-17, 507 F. Supp. 1015 (1980), in the amounts speci- 
fied in Commerce’s early determination of antidumping duties. 

The foregoing constitutes the decision and order of the Court. 


20Silver points out that the dumping margins found by Commerce in its original fair value investigation in- 
clude the adjustments made to foreign market value pursuant to 19 CFR § 353.15(c), and (d) predicated upon the 
ESP offset and the cost of the differences in circumstances of sale, which adjustments are now challenged by 
SCM for the first time when made in the early determination of antidumping duties. Hence, argues Silver, if 
Commerce's decision under section 736 (the early determination of antidumping duties) is illegal or improper, 
the results of the original fair value investigation are also illegal or improper. However, in view of the conclu- 
sions reached in this case, it is unnecessary to address this issue. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, May 12, 1982 


The appended notices relating to investigations by the U:S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Investigation No. 731-TA-94 (Preliminary) 


BICYCLE TIRES AND TuBES From TAIWAN 
AGENCY: United States International Trade Commission. 


ACTION: Institution of a preliminary antidumping investigation 
and scheduling of a conference to be held in connection with the 
investigation. 


SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the institution of investigation No. 731-TA-94 (Pre- 
liminary) under section 733(a) of the Tariff Act of 1930 (19 U.S.C. 
1673b(a)) to determine whether there is a reasonable indication 
that an industry in the United States is materially injured, or is 
threatened with material injury, or the establishment of an indus- 
try in the United States is materially retarded, by reason of im- 
ports from Taiwan of bicycle tires and tubes, provided for in items 
772.48 and 1772.57, respectively, of the Tariff Schedules of the 
United States (TSUS) (1982), which are alleged to be sold in the 
United States at less than fair value. 


EFFECTIVE DATE: April 30, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. John MacHat- 


ton, Supervisory Investigator, U.S. International Trade Commis- 
sion; telephone 202-523-0439. 
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SUPPLEMENTARY INFORMATION: 

Background.—This investigation is being instituted following re- 
ceipt of a petition filed by counsel for Carlisle Tire and Rubber 
Company, Carlisle, Pa. The Commission must make its determina- 
tion in this investigation within 45 days after the date of the filing 
of the petition, or by June 14, 1982 (19 CFR § 207.17). This investi- 
gation will be subject to the provisions of part 207 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR § 207, 44 F.R. 76457 
and 47 F.R. 6190), and particularly subpart B thereof. A copy of the 
petition filed in this case is available for public inspection during 
official working hours (8:45 a.m. to 5:15 p.m.) at the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW, 
Washington, D.C. 20436; telephone 202-523-0448. 

Written submissions.—Any person may submit to the Commis- 
sion on or before May 28, 1982, a written statement of information 
pertinent to the subject matter of this investigation. A signed origi- 
nal and fourteen copies of such statements must be submitted. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top “Confidential Business 
Data.” Confidential submissions must conform with the require- 
ments of section 201.6 of the Commission’s Rules of Practice and 
Procedure (19 CFR § 201.6). All written submissions, except for con- 
fidential business data, will be available for public inspection. 

Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with this investigation for 
9:30 a.m., on May 27, 1982, at the U.S. International Trade Commis- 
sion Building, 701 E Street NW., Washington, D.C. Parties wishing 
to participate in the conference should contact the Supervisory In- 
vestigator for the investigation, Mr. John MacHatton, telephone 
202-523-0439, not later than May 25, 1982, to arrange for their ap- 
pearance. Parties in support of the imposition of antidumping 
duties in this investigation and parties in opposition to the imposi- 
tion of such duties will each be collectively allocated one hour 
within which to make an oral presentation at the conference. 

For further information concerning the conduct of this investiga- 
tion and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR § 207), and part 201, subparts A through E (19 CFR § 201). Fur- 
ther information concerning the conduct of the conference will be 
provided by Mr. John MacHatton. 

This notice is published pursuant to section 207.12 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.12). 

By order of the Commission. 

Issued: May 6, 1982. 

KENNETH R. Mason, 
Secretary. 
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Investigation No. 731-TA-93 (Preliminary) 


FROZEN FRENCH FRIED PotaToEs From CANADA 
AGENCY: United States International Trade Commission. 


ACTION: Institution of preliminary antidumping investigation and 
scheduling of a conference to be held in connection therewith. 


SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the institution of investigation No. 731-TA-93 (Pre- 
liminary) under section 733(a) of the Tariff Act of 1930 (19 U.S.C. 
1673b(a)) to determine whether there is a reasonable indication 
that an industry in the United States is materially injured, or is 
threatened with material injury, or the establishment of an indus- 
try in the United States is materially retarded, by reason of im- 
ports from Canada of frozen french fried potatoes, provided for in 
item 141.86 of the Tariff Schedules of the United States, which are 
allegedly being sold in the United States at less than fair value 
(LTFV). 


EFFECTIVE DATE: April 30, 1982. 


FOR FURTHER INFORMATION CONTACT: Bill Schechter, Office 
of Investigations, U.S. International Trade Commission; telephone 
202/523-0300. 


SUPPLEMENTARY INFORMATION: 

Background.—This investigation is being instituted following re- 
ceipt of a petition filed by counsel for McCain Inc., Washburn, 
Maine. The Commission must make its determination in this inves- 
tigation within 45 days after the date of the filing of the petition, 
or by June 14, 1982 (19 CFR § 207.17). This investigation will be 
subject to the provisions of part 207 of the Commission’s Rules of 
Practice and Procedure (19 CFR § 207, 44 F.R. 76457 and 47 F.R. 
6190), and particularly subpart B thereof. A nonconfidential copy of 
the petition is available for public inspection during official work- 
ing hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436, telephone 202/523-0448. 

Written submissions.—Any person may submit to the Commis- 
sion on or before May 28, 1982, a written statement of information 
pertinent to the subject matter of this investigation. A signed origi- 
nal and fourteen copies of such statements must be submitted. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top “Confidential Business 
Data.’”’ Confidential submissions must conform with the require- 
ments of section 201.6 of the Commission’s Rules of Practice and 
Procedure (19 CFR § 201.6). All written submissions, except for con- 
fidential business data, will be available for public inspection. 
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Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with this investigation for 
10:00 a.m., on May 25, 1982, at the U.S. International Trade Com- 
mission Building, 701 E Street NW., Washington, D.C. Parties wish- 
ing to participate in the conference should contact the supervisory 
investigator for the investigation, John MacHatton, telephone 202/ 
523-0439, not later than May 20, 1982, to arrange for their appear- 
ance. Parties in support of the imposition of antidumping duties in 
this investigation and parties in opposition to the imposition of 
such duties will each be collectively allocated one hour within 
which to make an oral presentation at the conference. 

For further information concerning the conduct of this investiga- 
tion rules and general application, consult the Commission’s Rules 
of Practice and Procedure, part 207, subparts A and B (19 CFR 
§ 207), and part 201, subparts A through E (19 CFR § 201), 47 F.R. 
6182, February 10, 1982. Further information concerning the con- 
duct of the conference will be provided by Mr. MacHatton. 

This notice is published pursuant to section 207.12 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.12). 

By order of the Commission. 

Issued: May 5, 1982. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
Dowvereusen Investigation No. 387-TA-3 


Notice of Denial of Motion To Modify Exclusion Order 
AGENCY: U‘S. International Trade Commission. 


ACTION: Denial of motion to modify exclusion order. 


SUPPLEMENTAL INFORMATION: On April 12, 1979, the Com- 
mission issued an order prohibiting the importation into the 
United States of doxycycline falling within claim 10 of U.S. Letters 
Patent 3,200,149 for the remaining term of the patent except under 
license. That order is now in force. 

On November 5, 1981, Danbury Pharmacal, Inc., filed a motion 
with the Commission seeking modification of the doxycycline 
exclusion order to permit the importation of small quantities of 
doxycycline to be used for the purpose of obtaining Food and Drug 
Administration certification under 21 U.S.C. § 357, and not for sale 
to the consuming public. 

On May 4, 1982, the Commission denied the Danbury motion as 
moot in light of a Federal court decision enjoining Danbury from 
seeking modification of the Commission’s exclusion order. 


FOR FURTHER INFORMATION CONTACT: Lairold M. Street, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
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mission, 701 E Street NW., Washington, D.C. 20436; telephone 202- 
523-0124. 


By order of the Commission. 


Issued: May 5, 1982. 
KENNETH R. MAson, 
Secretary. 


Notice of Investigation and Hearing 
(TA-201-46) 


TUBELESS-TIRE VALVES 
AGENCY: United States International Trade Commission. 


ACTION: Following receipt of a petition on April 16, 1982, filed on 
behalf of three U.S. manufacturers of tubeless-tire valves, the U.S. 
International Trade Commission on April 29, 1982, instituted an in- 
vestigation (No. TA-201-46) under section 201(b) of the Trade Act 
of 1974 (19 U.S.C. 2251(b)) to determine whether tubeless-tire 
valves, provided for in items 692.32 and 692.33 of the Tariff Sched- 
ules of the United States, are being imported into the United 
States in such increased quantities as to be a substantial cause of 
serious injury, or the threat thereof, to the domestic industry pro- 
ducing an article like or directly competitive with the imported ar- 
ticle. 


EFFECTIVE DATE: April 16, 1982. 


FOR FURTHER INFORMATION CONTACT: John MacHatton, Su- 
pervisory Investigator, U.S. International Trade Commission, 
Washington, D.C. 20436 (202-523-0439). 


SUPPLEMENTARY INFORMATION: 

Public hearing ordered. A public hearing in connection with this 
investigation will be held in Washington, D.C., at 10 a.m. on 
Wednesday, July 14, 1982, in the Hearing Room, U.S. International 
Trade Commission Building, 701 E Street NW. Requests to appear 
at the hearing should be filed in writing with the Secretary to the 
Commission at his office in Washington no later than the close of 
business Friday, July 2, 1982. 

Prehearing procedures. To facilitate the hearing process, it is re- 
quested that persons wishing to appear at the hearing submit pre- 
hearing briefs enumerating and discussing the issues which they 
wish to raise at the hearing. An original and fourteen copies of 
such prehearing briefs should be submitted to the Secretary no 
later than the close of business Wednesday, July 7, 1982. Copies of 
any prehearing briefs submitted will be made available for public 
inspection in the Office of the Secretary. Any prepared statements 
submitted will be made a part of the transcript. Oral presentations 
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at the hearing should, to the extent possible, be limited to issues 
raised in the prehearing briefs. 

A prehearing conference will be held on Wednesday, July 7, 
1982, at 10 a.m., in Room 117 of the U.S. International Trade Com- 
mission Building. 

Persons not represented by counsel or public officials who have 
relevant matters to present may give testimony without regard to 
the suggested prehearing procedures outlined above. 

Other written submissions. Other written submissions, except for 
posthearing briefs, should be filed with the Secretary to the Com- 
mission prior to the public hearing. Commercial or financial data 
which are confidential should be clearly marked “Confidential 
Business Information’ and should be submitted in accordance with 
the requirements of section 201.6 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.6). Submissions should also 
conform to the general requirements of section 201.8 of the Com- 
mission’s rules (19 CFR 201.8). 

Inspection of petition. The petition filed in this case is available 
for public inspection at the Office of the Secretary, U.S. Interna- 
tional Trade Commission. 

By order of the Commission. 


Issued: April 30, 1982. 
KENNETH R. Mason, 


Secretary. 
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